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Federal Habeas Statutes

USA P ATRIOT IMPROVEMENT AND
R EAUTHORIZATION A CT OF 2005
Effective March 9, 2006
The following sections of the federal habeas corpus statutes are
amend ed or replaced by Section 507 of the USA Patriot
Improvement and Reauthorization Act of 2005, H. R. 3199,
Pub. L. 109-177, signed March 9, 2006. Added language is shown
here in italics, deleted language in strikeout, and unchanged
language in roman type. Application to pending cases is governed
by sub section (d), as follow s:
(d) A P P L IC A T IO N

TO

P E N D I N G C ASES .—

(1) IN G E N E R A L .—This section and the amendm ents
made by this section shall apply to cases pending on or after
the date of enactm ent of this Act.
(2) T IME LIMITS .—In a case pending on the date of
enactment of this act, if the amendments made by th is
section establish a time limit for taking certain action, the
period of which began on the da te of an event that occurred
prior to the date of enactment of this Act, the period of such
tim e limit shall instead begin on the date of enactment of
this Act.

2251. STAY OF STATE COURT PROCEEDINGS
A justice
(a) I N G E N E R A L.—
(1) P E N D IN G M A T T E R S .—A justice or judge of the
United States be fore w hom a hab eas cor pus p roceeding is
pending, may, before final judgment or after final judgment
of discharge, or pending appeal, stay any proceeding against

the person detained in any State court or by or under the
autho rity of any State for any matter involved in the habeas
corpus proceeding.
(2) M A T T E R N O T P EN D I N G.—For purposes of this
section, a habeas corpus proceeding is not pending until the
application is filed.
(3) A P P L IC A T IO N F O R A PP O IN TM ENT OF COUNSEL .—If
a State prisoner sentenced to death applies for appointment of
counsel pursua nt to section 3599(a)(2) of title 18 in a court that
wo uld have jurisdiction to entertain a habeas corpus
application regarding that sentence, that court may stay
execution of the sentence of death, bu t such stay shall
term inate not later than 90 days after counsel is appointed or
the application for appointment of counsel is withdrawn or
denied.
After the
(b) N O F U R T H E R P R O C E ED I N G S.—After the granting of such a
stay, any such proceeding in any State court or by or under
the authority o f any State shall be void. If no stay is granted,
any suc h proceedin g sh all be as valid as if no habeas corpus
proceedings or appeal were pending.

§ 2261. PRISO NE RS IN STATE CUSTODY SUBJECT TO
CAPITAL SENTENCE; APPOINTMEN T OF COUNSEL;
REQUIREMEN T OF RULE OF COURT OR STATUTE;
PROCEDURES FOR APPOINTMENT
(a) This chapter shall apply to cases arising under section
2254 brought by p risoners in State custody who are subject to a
capital senten ce. It shall app ly only if the provisions of subsections
(b) and (c) are satisfied.
(b) This chapter is applicable if a State establishes by
statute, rule of its court of last resort, or by another agency
authorized by State law , a mech anism for th e appointm ent,
compensation, and payment of reasonable litigation expenses of
competent counsel in State po st-conviction proceedings brought by
indigent prisoners whose capital convictions and sentences have
been upheld on direct appeal to the court of last resort in the State
or have oth erwise be com e final for State law purp oses. The rule of
court or statute must provide standards of competency for the
appo intment of such cou nsel.

(b) C OUNSEL .—This cha pter is applicable if—
(1) the Attorney General of the United States certifies
that a State has established a mechanism for providing counsel
in postconviction proceedings as provided in section 2265; and
(2) counsel was appointed pursuant to that
m e chan is m, petitioner validly waived counsel, petitioner
retained coun sel, or p etition er w as found not to be ind igen t.
(c) Any mechanism for th e ap po intment, compensa tion, and
reimbursement of counsel as provided in subsection (b) must offer
counsel to all State prisoners und er capital sentence and mu st
provide for the entry of an order by a court of record—
(1) appointing one or m ore cou nsels to represent the
prisoner upon a finding that the prisoner is indigent and
accepted the offer or is unable comp etently to decide
whether to accept or reject the offer;
(2) finding, after a hearing if necessary, that the
prisoner rejected the offer of counsel and made the decision
with an understanding of its legal consequences; or
(3) denying the appointment of counsel upon a
finding that the p risoner is not indigen t.
(d) No counsel appointed pursuant to subsections (b) and (c)
to represent a State prisoner under capital sentence shall have
previou sly represented the prisoner at trial or on direct appeal in the
case for which the appointment is made unless the prisoner and
counsel expressly request continued representation.
(e) The ineffectiveness or incom petence of counsel during
State or Federal post-conviction proceedings in a cap ital case sha ll
not be a ground for relief in a proceeding arising under section 2254.
This limitation shall not preclude the appointment of different
coun sel, on the cour t's own m otion or at th e request of the prisoner,
at any phase of State or Federal post-conviction proceedings on the
basis of the ineffectiveness or incompetence of counsel in such
proceed ings.

§ 2265. APPLICATION
PROCEDURE

TO

S T ATE

UNITARY

REVIEW

(a) For purp oses of this section , a “unitary review”
procedure mean s a State proced ure that au thorizes a person under
sentence of death to rais e, in the course of direct review of the
judgm ent, such claims as could be ra ised on collateral atta ck. This

chapter shall apply, as provided in this section, in relation to a State
unitary review procedure if the State establishes by rule of its court
of last resort or by statute a me chan ism for the appo intmen t,
compensation, and paymen t of reasonable litigation expenses of
com petent counsel in the unitary review proceedings, including
expenses relating to the litigation of collateral claims in the
proceed ings. The rule of court or statute must provide standards of
competen cy fo r th e ap po intment of such cou nsel.
(b) To qu alify under this section, a unitary review procedure
mu st include an offer of counsel following trial for the purpose of
representation on unitar y review, and entry of an order, as provided
in section 2261(c), concerning appointment of counsel or waiver or
denial of appointment of counsel for that purpose. No cou nsel
appointed to represent the prisoner in the unitary review
proceed ing s shall have p rev iou sly represented the prisoner at trial
in the case for which the appointment is made unless the prisoner
and counsel expressly request continued representation.
(c) Sections 2262, 2263, 2264, and 2266 shall apply in relation
to cases involving a sentence of death from any State having a
unitary review procedure that qualifies under this section.
References to State “post-c onviction re view ” and “direct review ” in
such sections shall be understood as referring to unitary review
under the State procedure. The reference in section 2262(a) to “an
order under sectio n 22 61(c)” sha ll be understood as referring to the
post-trial order under subse ction (b ) conc erning rep resentation in
the unitary review proceedings, but if a transcript of the trial
proceedings is u na va ilable at the time of the filing of such an order
in the appropriate State court, then the start of the 180-day
limitation period under section 2263 shall be deferred until a
transcript is made available to the prisoner or counsel of the
prisoner.

§ 2265. CERTIFICATION AND JUDICIAL REVIEW
(a) C E R T I FI C A T IO N .—
(1) IN GENERAL .—If requested by an appropriate State
officia l, the Attorney General of the United S tates shall
determine—
(A) whether the State has established a
mechanism for the appointmen t, compensation, and
payment of reasonable litigation expenses of
competent counsel in State postconviction proceedings

brought by indige nt prisoners who have been
sen tenced to de ath;
(B) the date on which the mechanism
described in subparagraph (A) was established; and
(C) whether the State provides standards of
comp etency for the appointment of counsel in
proceed ings described in subp ara graph (A ).
(2) E F F E C T IV E D A T E .—The date the m echanism
described in paragraph (1)(A) was established shall be the
effective date of the certification under this subsection.
(3) O N L Y EX PR E S S R E Q U I RE M E N T S .—Ther e are no
requirements for certification or for ap plication of this
chapter other than those expressly stated in this chapter.
(b) R E G U L A TI O N S.—The Attorney G eneral sh all prom ulgate
regulations to implement the certification procedure under
subsectio n (a).
(c) R E V I EW

OF

C E R T I FI C A T IO N .—

(1) IN G E N E RA L .—The determination by the Attorney
General regarding whether to certify a State under this section
is subject to review exclusively as p rovided und er ch apte r 158
of this title.
(2) V E N U E .—The Co urt of Appea ls for the District of
Columb ia Circuit shall have exclusive jurisdiction over
matters under paragraph (1), subje ct to rev iew by the Suprem e
court under section 2350 of this title.
(3) S TAN DA RD O F RE VIE W .—T he determination by the
Attorney General regarding whether to certify a State under
this section shall be subject to de novo review.
§ 2 26 6. L IM I T A TI O N P E R IO DS
APPLICATIONS AND MOTIONS

FOR

DETERM ININ G

(a) The adjudication of any application under section 2254
that is subject to this chapter, and the adjudication of any motion
under section 22 55 b y a p erson under sente nce of death , sha ll be
given priority by the district court and by the court of appeals over
all noncapital matters.
(b)(1)(A) A district cou rt shall render a final determination
and enter a final judgment on any application for a writ of habeas
corpus brought under this chapter in a capital case not later than 180
days after the date on which the application is filed 450 days after the

date on which the application is filed, or 60 days after the date on
which the case is submitted for decision, whichever is earlier.
(B) A district court shall afford the parties at least 120 days
in which to complete all action s, including the pre paration of all
pleadings and b riefs, and if necessary, a hearing, prior to the
submission of the case for decision.
(C)(i) A district court may delay for not more than one
additional 30-day perio d beyond the period spec ified in
subparagraph (A), the rendering of a determination of an application
for a writ of habeas corpus if the court issues a written order making
a finding, and stating the reasons for the finding, that the ends of
justice that would be served by allowing the delay outweigh the best
interests of the public and the applicant in a speedy disposition of
the application.
(ii) The factors, among others, that a cou rt shall con sider in
determining whether a delay in the disposition of an ap plication is
warr anted are as follows:
(I) Whether the failure to allow the delay would be
likely to result in a miscarriage of justice.
(II) Whether the case is so unusual or so complex,
due to the numb er of defendants, the nature of the
prosecution, or the existence of novel questions of fact or
law, that it is unreasonable to expect adequate briefing
within the tim e limitatio ns established by subparagraph (A).
(III) Wh ether the failure to allow a delay in a case
that, taken as a whole, is not so unusual or so complex as
described in subclause (II), but would otherwise deny the
applicant reason able tim e to ob tain coun sel, w ou ld
un rea son ably deny the applicant or the government
continuity of counsel, or would deny counsel for the
applicant or the gover nm ent the reaso nable time necessary
for effective preparation, taking into account the exercise of
due diligence.
(iii) No delay in d isposition shall be permissible because of
general congestion of the court's calendar.
(iv) The court shall transm it a copy of any order issued under
clause (i) to the Director of the Administrative Office of the United
States Co urts for inclusion in the rep ort und er paragra ph (5).
(2) The tim e limitations under paragraph (1) shall apply to—
(A) an initial application for a writ of habeas corpus;

(B) any second or successive application for a writ of
habeas corpus; and
(C) any redetermination of an application for a writ
of habeas corpus following a remand b y th e co urt of appeals
or the Supreme Court for further pro ceedings, in which case
the limitation period shall run from the da te the re ma nd is
ordered.
(3)(A) The time limitations under this section shall not be
construed to entitle an applicant to a stay of execution, to which the
applicant would otherwise not be entitled, for the purpose of
litigatin g an y ap plicatio n or ap peal.
(B) No amendment to an ap plication for a writ of habeas
corpus under this chapter shall be permitted after the filing of the
answer to the application, except on the grounds specified in section
2244(b).
(4)(A) The failure of a c ourt to mee t o r c omp ly with a time
limitation under this section shall not be a ground for granting relief
from a judgm ent of conviction or sentence.
(B) The State may enforce a time limitation under this
section by petitioning for a writ of mandamus to the court of appeals.
The court of appeals shall act on the petition for a writ of mandamus
not later than 30 days after the filing of the petition.
(5)(A) The Administrative Office of United States Courts
sha ll submit to Congress an annual report on the compliance by the
district courts with the time limitations under this section.
(B) The report described in subparagraph (A) shall include
copies of the orders submitted by the district courts under
paragra ph (1)(B )(iv).
(c)(1)(A) A court of appeals shall hear and render a final
determination of any appeal of an order granting or denying , in
who le or in part, an application brought under this chapter in a
capital case not later than 120 days after the date on which the reply
brief is filed, or if no reply brief is filed, not later than 120 days after
the date on which the answering brief is filed.
(B)(i) A court of appeals shall decide wh ether to gra nt a
petition for rehearing or other request for rehearing en banc not
later than 30 days after the date on which the petition for rehearing
is filed unless a responsive pleading is required, in which case the
court shall dec ide whether to gran t the pe titio n not la ter than 30
days after the date on which the responsive pleading is filed.

(ii) If a petition for rehea ring o r rehe aring en banc is
granted, the cour t of appeals shall hear and render a final
determination of the appeal not later than 120 days after the date on
which the order granting rehearing or rehearing en banc is entered.
(2) The time limitations u nder paragraph (1) shall apply to—
(A) an in itial app lication for a writ of hab eas corpu s;
(B) any second or successive application for a writ of
habeas corpus; and
(C) any redetermination of an application for a w rit
of habeas corpus or related appeal following a remand by
the court of app eals en banc or th e Supr eme C ourt for
further proceedings, in which case the limitation period
shall run from the date the remand is ordered.
(3) The time limitations under this section sha ll not be
construed to entitle an applicant to a stay of execution, to which the
applicant would otherwise not be entitled, for the purpose of
litigatin g an y ap plicatio n or ap peal.
(4)(A) The failure of a court to meet or comply with a time
limitation under this section shall not be a ground for granting relief
from a judgm ent of conviction or sentence.
(B) The State may enforce a time limitation under this
section by ap plying for a w rit of mand amu s to the Sup rem e Cou rt.
(5) The Ad min istrative Office of U nited Sta tes Co urts sh all
submit to Congress an annual report on the compliance by the
courts of appeals with the time limitations under this section.

