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Case Nos. C 06 219 JF & C 06 926 JF RS
ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)

                                                                                                                **E-filed 2/14/06**

DESIGNATED FOR PUBLICATION

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

Michael Angelo MORALES,

                                           Plaintiff,

                           v.

Roderick Q. HICKMAN, Secretary of the
California Department of Corrections and
Rehabilitation; Steven W. Ornoski, Acting Warden
of San Quentin State Prison; and Does 1-50,

                                           Defendants.

Case Number C 06 219 JF
Case Number C 06 926 JF RS

DEATH-PENALTY CASE

ORDER DENYING
CONDITIONALLY PLAINTIFF’S
MOTION FOR PRELIMINARY
INJUNCTION

[Docket No. 12]

Plaintiff Michael Angelo Morales is a condemned inmate at California’s San Quentin

State Prison.  He is scheduled to be executed at 12:01 a.m. on February 21, 2006.  The present

action challenges the manner in which California’s lethal-injection protocol is administered.  In

his amended complaint, Plaintiff contends that the way in which the protocol is carried out

creates an undue risk of causing him excessive pain as he is being executed, thereby violating the

Eighth Amendment’s command that “cruel and unusual punishments [not be] inflicted.”  U.S.

Const. amend. VIII.

Plaintiff seeks a preliminary injunction to stay his execution so that the Court may

conduct a full evidentiary hearing to consider his claims.  Defendants Roderick Q. Hickman,

Secretary of the California Department of Corrections and Rehabilitation, and Steven W.
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1Defendants have developed two versions of the protocol:  a confidential version labeled “San
Quentin Institution Procedure No. 770” and a redacted, publicly available version labeled “San Quentin
Operational Procedure No. 770.”  During the course of this litigation, the Court reviewed the confidential
version in camera and ordered Defendants to make it available to Plaintiff’s counsel with certain
redactions related to prison security and subject to a protective order.  There are potentially significant
differences between the two versions.

2
Case No. C 06 219 JF & C 06 926 JF RS
ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)

Ornoski, Acting Warden of San Quentin State Prison, oppose the motion.  The Court has read the

moving and responding papers and has considered the oral arguments of counsel presented on

January 26 and February 9, 2006.  The Court also has considered the parties’ responses to its

request for supplemental briefing dated February 13, 2006.  The Court has jurisdiction pursuant

to 42 U.S.C. § 1983 (2006).  Beardslee v. Woodford, 395 F.3d 1064, 1069-70 (9th Cir. 2005). 

For the reasons set forth below, Plaintiff’s motion will be denied, subject to certain conditions

concerning the manner in which the execution is to be carried out.

I

The Eighth Amendment prohibits punishments that are “incompatible with the evolving

standards of decency that mark the progress of a maturing society.”  Estelle v. Gamble, 429 U.S.

97, 102 (1976) (internal quotation marks and citations omitted).  Executions that “involve the

unnecessary and wanton infliction of pain,” Gregg v. Georgia, 428 U.S. 153, 173 (1976), or that 

“involve torture or a lingering death,” In re Kemmler, 136 U.S. 436, 447 (1890), are not

permitted.  When analyzing a particular method of execution or the implementation thereof, it is

appropriate to focus “on the objective evidence of the pain involved.”  Fierro v. Gomez, 77 F.3d

301, 306 (9th Cir. 1996) (citing Campbell v. Wood, 18 F.3d 662, 682 (9th Cir. 1994)), vacated on

other grounds, 519 U.S. 918 (1996).  In this case, the Court must determine whether Plaintiff “is

subject to an unnecessary risk of unconstitutional pain or suffering such that his execution by

lethal injection under California’s protocol must be restrained.”  Cooper v. Rimmer, 379 F.3d

1029, 1033 (9th Cir. 2004).

In California, unless a condemned inmate affirmatively selects to be executed by lethal

gas, executions are performed by lethal injection.  Cal. Penal Code § 3604 (West 2006). 

Defendants have developed California’s lethal-injection protocol1 to implement this statutory

directive.  See id. at § 3604(a) (lethal injection to be administered “by standards established

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page2 of 15
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2The Department of Corrections was reorganized into the Department of Corrections and
Rehabilitation on July 1, 2005.

3The lethal-injection protocol is not entirely clear as to which dosages of pancuronium bromide
and potassium chloride are used.  The protocol provides for the preparation of two syringes of 50
milligrams each of pancuronium bromide (which is also known as Pavulon).  It then instructs:

The “NS” syringe shall be removed and one of the #2 syringes (Pavulon)
shall be inserted.  The entire contents shall be injected with slow, even
pressure on the syringe plunger.
CAUTION:  If all of the Sodium Pentothal has not been flushed from the
line, there is a chance of flocculation forming when coming in contact
with the Pavulon, which will block the flow of fluid through the
Angiocath.  If this should happen, shift over to the contingency line
running to the right arm.  When the contents of the first #2 syringe has
[sic] been injected, repeat with the second #2 syringe.

San Quentin Operational Procedure No. 770 § VI.E.4.d.5)(g)(5) (publicly available version).  Regarding
syringes of 50 milliequivalents of potassium chloride, the protocol directs, “The first #3 syringe (KCl)
shall be inserted and the entire contents shall be injected.  The second #3 syringe shall be repeated or
until death has been pronounced by the physician [sic].”  Id. at § VI.E.4.d.5)(g)(7).  Additionally, the
protocol and Defendants’ submissions are inconsistent as to whether the volume used to administer
sodium thiopental is 20 or 50 cubic centimeters, see id. at § VI.E.4.d.5)(c)(6)(d); this difference would
affect how much sodium thiopental actually gets to an inmate being executed due to the volume of fluid
containing sodium thiopental that is retained in the intravenous line after the flush of 20 cc of saline, as a
percent of the total dose of sodium thiopental that is intended to be administered.

3
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under the direction of the Department of Corrections”).2  The protocol calls for the injection of a

sequence of three drugs into the person being executed:  five grams of sodium thiopental, a

barbiturate sedative, to induce unconsciousness; 50 or 100 milligrams of pancuronium bromide, a

neuromuscular blocking agent, to induce paralysis; and 50 or 100 milliequivalents of potassium

chloride, to induce cardiac arrest.3  Significantly, each drug is given in a dosage that is lethal in

and of itself.

In his amended complaint, Plaintiff contends that these drugs are administered in such a

way that there is an undue risk that he will be conscious when the pancuronium bromide and the

potassium chloride are injected.  Defendants agree with Plaintiff that a person injected with either

of these two drugs while conscious would experience excruciating pain; however, they assert that

the dosage of sodium thiopental is more than sufficient to insure that Plaintiff will be

unconscious prior to their administration.

A significant number of media reports have described this action as an attack on the

constitutionality of lethal injection.  See, e.g., Lethal Injection of Murderer-Rapist Could Be

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page3 of 15
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Blocked, San Diego Union-Trib., Feb. 10, 2006, at A4 (“A federal judge said yesterday that he

might block a murderer and rapist’s Feb. [sic] 21 execution to provide enough time to determine

whether lethal injection is cruel and unusual punishment.”).  As is apparent from the foregoing

discussion, these reports are in error.  Rather, the discrete issues in the present action are whether

or not there is a reasonable possibility that Plaintiff will be conscious when he is injected with

pancuronium bromide or potassium chloride, and, if so, how the risk of such an occurrence may

be avoided.

II

The United States Court of Appeals for the Ninth Circuit has explained that a condemned

inmate seeking a stay of execution is 

required to demonstrate (1) a strong likelihood of success on the
merits, (2) the possibility of irreparable injury to the plaintiff if
preliminary relief is not granted, (3) a balance of hardships
favoring the plaintiff, and (4) advancement of the public interest
(in certain cases).  Alternatively, injunctive relief could be granted
if he demonstrated either a combination of probable success on the
merits and the possibility of irreparable injury or that serious
questions are raised and the balance of hardships tips sharply in his
favor.  These two alternatives represent extremes of a single
continuum, rather than two separate tests.  Thus, the greater the
relative hardship to the party seeking the preliminary injunction,
the less probability of success must be established by the party.  In
cases where the public interest is involved, the district court must
also examine whether the public interest favors the plaintiff.  [¶]  In
capital cases, the Supreme Court has instructed that equity must
take into consideration the State’s strong interest in proceeding
with its judgment.

Beardslee, 395 F.3d at 1067-68 (internal quotation marks, citations, brackets and emphasis

omitted).  As the United States Supreme Court has adjured,

before granting a stay [of execution], a district court must consider
not only the likelihood of success on the merits and the relative
harm to the parties, but also the extent to which the inmate has
delayed unnecessarily in bringing the claim.  Given the State’s
significant interest in enforcing its criminal judgments, there is a
strong equitable presumption against the grant of a stay where a
claim could have been brought at such a time as to allow
consideration of the merits without requiring entry of a stay.

Nelson v. Campbell, 541 U.S. 637, 649-50 (2004) (citations omitted).
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4In a separate habeas corpus proceeding originally brought before the Ninth Circuit, that court
granted Cooper a stay of execution to permit him to return to the United States District Court for the
Southern District of California to pursue his claim that he is innocent of the crimes of which he was
convicted and for which he was sentenced to death.  Cooper v. Woodford, 358 F.3d 1117 (9th Cir. 2004)
(en banc).  This Court subsequently dismissed without prejudice Cooper’s challenge to the lethal-
injection protocol in light of Cooper’s failure to exhaust his administrative remedies.  Cooper v.
Woodford, No. C 04 436 JF (N.D. Cal. Oct. 12, 2004).

5
Case No. C 06 219 JF & C 06 926 JF RS
ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)

III

Two years ago, condemned inmate Kevin Cooper faced imminent execution at San

Quentin.  Eight days before he was scheduled to be executed, Cooper filed an action in which he

challenged California’s lethal-injection protocol on Eighth Amendment grounds.  This Court

declined to stay the execution, finding that Cooper had delayed unduly in asserting his claims and

that he had done no more than raise the possibility that he might suffer unnecessary pain if errors

were made in the course of his execution.  Cooper v. Rimmer, No. C 04 436 JF, 2004 WL

231325 (N.D. Cal. Feb. 6, 2004).  The Ninth Circuit affirmed for the same reasons.  Cooper, 379

F.3d 1029.4

Just over one year ago, another inmate under sentence of death, Donald J. Beardslee, filed

an action in this Court challenging the lethal-injection protocol shortly after the San Mateo

Superior Court set his execution date.  Beardslee contended that the protocol violated both his

First Amendment right to freedom of speech and his Eighth Amendment right not to be subjected

to cruel and unusual punishment.  While this Court recognized that Beardslee had been more

diligent than Cooper in that he filed his action thirty days before his scheduled execution and had

exhausted his administrative remedies prior to filing, it nonetheless concluded that Beardslee also

had delayed unduly in asserting his claims.  On the merits, the Court concluded, “Based upon the

present record, a finding that there is a reasonable possibility that . . . errors will occur [during

Beardslee’s execution] would not be supported by the evidence.  [Beardslee’s] action thus is

materially indistinguishable from Cooper.”  Beardslee v. Woodford, No. C 04 5381 JF, 2005 WL

40073 (N.D. Cal. Jan. 7, 2005).

The Ninth Circuit disagreed with this Court’s determination that Beardslee’s action was

untimely.  Beardslee, 395 F.3d at 1069-70.  The appellate court noted that “the precise execution

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page5 of 15
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5The regulation reads in relevant part, “An appeal may be rejected for any of the following
reasons:  . . . (3)  The appeal concerns an anticipated action or decision.”  Cal. Code Regs. tit. 15, §
3084.3(c) (2006).

6It also appears from the face of his amended complaint that Plaintiff has exhausted his
administrative remedies.

7This conclusion is buttressed by the Supreme Court’s recent denial, by a vote of 6-3, of an
application to vacate a stay of execution in Crawford v. Taylor, 546 U.S. ___ , No. 05A705 (Feb. 1,

6
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protocol is subject to alteration until the time of execution” and it found that “by regulation the

California Department of Corrections does not permit challenges to anticipated actions.”5  Id. at

1069.  Beardslee thus suggests that in California, a condemned inmate’s challenge to the lethal-

injection protocol may not become ripe for judicial review until the inmate’s execution is

imminent.  See id. at 1069 n.5; but cf. id. at 1069-70 n.6 (“we have not resolved the question of

when challenges to execution methods are ripe”).  At the very least, unlike Cooper, “Beardslee

pursued his claims aggressively as soon as he viewed them as ripe.”  Id. at 1069.

Although it concluded that Beardslee’s challenge was timely, the Ninth Circuit affirmed

this Court’s decision on the merits, holding that “we cannot say, given our deferential standard of

review, that the district court abused its discretion in denying [a] stay of execution.”  Id. at 1070. 

In doing so, however, it noted that

the California execution logs of William Bonin, Keith Williams,
Jaturun Siripongs, and Manuel Babbit[t] . . . contain indications
that there may have been problems associated with the
administration of the chemicals that may have resulted in the
prisoners being conscious during portions of the executions.  This
evidence, coupled with the opinion tendered by Beardslee’s expert,
raises extremely troubling questions about the protocol.

Id. at 1075.

In the present action, Plaintiff has been even more diligent than Beardslee:  he filed his

challenge to the lethal-injection protocol shortly before the Ventura Superior Court scheduled his

execution—thirty-nine days before the execution date that court ultimately set.6  Because in light

of Beardslee, Plaintiff is not guilty of undue delay in bringing his claim, there is no presumption

against the grant of a stay due to delay, much less the “strong equitable presumption” identified

by the Supreme Court in Nelson, 541 U.S. at 650.7

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page6 of 15
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2006).  Like Plaintiff, Taylor filed an action pursuant to § 1983 in which he challenged his state’s lethal-
injection protocol when his execution was imminent but an execution date had not yet been set.  During
the course of the litigation, the United States District Court for the Western District of Missouri
scheduled an evidentiary hearing for February 2006.  The Missouri Supreme Court subsequently selected
February 1, 2006, for Taylor’s execution date, and the district court issued a stay of execution.  A panel
of the Eighth Circuit vacated the stay, 2-1, and remanded with instructions for the action to be reassigned
and for the new judge to hold an expedited evidentiary hearing.  Following an abbreviated telephonic
hearing, the district court denied Taylor relief.  The Eighth Circuit panel affirmed, again 2-1, but the en
banc court granted Taylor a stay by a vote of 9-1.  As noted, the Supreme Court declined to vacate the
stay.  For the same reasons that the present action is analogous to Taylor, it is distinguishable from other
recent cases in which the Supreme Court has allowed executions to go forward.  See, e.g., Neville v.
Livingston, 546 U.S. ___ , No. 05-9136 (Feb. 8, 2006); Elizalde v. Livingston, 546 U.S. ___, No. 05A696
(Jan. 31, 2006).

8The discovery granted was concerned primarily with the three executions that Defendants have
conducted since Beardslee—those of Beardslee himself on January 19, 2005; Stanley Tookie Williams
on December 13, 2005; and Clarence Ray Allen on January 17, 2006.  In addition, as noted, much of the
confidential version of California’s lethal-injection protocol was disclosed.  Although not required to do
so by the discovery order, Defendants also voluntarily produced additional execution logs that previously
had not been made available.

9The additional briefing addresses whether it would be feasible for Plaintiff’s execution to
proceed using only sodium thiopental or utilizing an independent means to insure that Plaintiff will be
unconscious before pancuronium bromide and potassium chloride are injected.

7
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IV

Plaintiff’s diligence in filing the present action has made it possible for this Court to

proceed in a somewhat more orderly fashion than otherwise would have been possible.  At the

initial hearing on January 26, 2006, the Court announced that it would construe Plaintiff’s

application for a temporary restraining order as it would a motion for a preliminary injunction,

ordered supplemental briefing on Plaintiff’s motion to expedite discovery as well as his motion

for a preliminary injunction, and scheduled oral argument on the motion for a preliminary

injunction.  On February 1, 2006, the Court issued an order granting in part Plaintiff’s motion for

expedited discovery; the discovery granted was completed the following day.8  The Court heard

argument on the motion for a preliminary injunction on February 9, 2006, and requested

additional supplemental briefing by an order dated February 13, 2006.9  As a result of this

procedural history, the record in the present action is substantially more developed than the

record in Cooper or Beardslee.

Through their involvement in the Cooper and Beardslee cases, both this Court and the

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page7 of 15

8 of 105



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

8
Case No. C 06 219 JF & C 06 926 JF RS
ORDER DENYING CONDITIONALLY PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
(DPSAGOK)

Ninth Circuit have acquired substantial familiarity with the legal and factual issues surrounding

lethal injection in California.  In addition, many other courts have reviewed lethal-injection

protocols similar to California’s.  To date, no court has found either lethal injection in general or

a specific lethal-injection protocol in particular to be unconstitutional.  See, e.g., Bieghler v.

State, 839 N.E. 691, 694-96 (Ind. Dec. 28, 2005); Boyd v. Beck, ___ F. Supp. 2d ___, No. 5:05-

CT-774-D, 2005 WL 3289333 (E.D.N.C. Nov. 29, 2005); Abdur’Rahman v. Bredesen, ___

S.W.3d ___, No. M2003-01767-SC-R11-CV, 2005 WL 2615801 (Tenn. Oct. 17, 2005); Aldrich

v. Johnson, 388 F.3d 159 (5th Cir. 2004) (lethal injection in Texas); Reid v. Johnson, 333 F.

Supp. 2d 543 (E.D. Va. 2004); Harris v. Johnson, 376 F.3d 414 (5th Cir. 2004) (lethal injection

in Texas); People v. Snow, 65 P.3d 749, 800-01 (Cal. 2003); Sims v. State, 754 So.2d 657 (Fla.

2000); State v. Webb, 750 A.2d 448, 453-57 (Conn. 2000); LaGrand v. Stewart, 133 F.3d 1253,

1265 (9th Cir. 1998) (lethal injection in Arizona); but cf. Rutherford v. Crosby, 546 U.S. ___,

No. 05-8795 (Jan. 31, 2006) (granting stay of execution pending disposition of cert. pet.); Hill v.

Crosby, 546 U.S. ___, No. 05-8794 (Jan. 25, 2006) (granting stay of execution & granting cert.);

Anderson v. Evans, No. CIV-05-0825-F, 2006 WL 83093, at *3-*4 (W.D. Okla. Jan. 11, 2006)

(denying mot. to dismiss 8th amend. challenge to lethal-injection protocol).  At the same time, it

should be noted that the record now before this Court, which includes both additional expert

declarations and detailed logs from multiple executions in California, contains evidence of a kind

that was not presented in these earlier cases.  See, e.g., Reid, 333 F. Supp. 2d at 548-49 (limiting

scope of review to “issues pertaining to the particular chemical combination . . . and their [sic]

probable affect [sic] on Reid” and excluding other evidence); Webb, 750 A.2d at 453-57

(resolving challenge in state where no lethal injections had been performed); Bieghler, 839

N.E.2d at 696; Boyd, 2005 WL 3289333, at *3.; cf. Anderson, 2006 WL 83093, at *3-*4

(discussing evidence proffered in complaint).

This Court and others have found persuasive the declarations of Defendants’ medical

expert, Dr. Mark Dershwitz, to the effect that “over 99.999999999999% of the population would

be unconscious within sixty seconds from the start of the administration of [five grams of]

thiopental sodium” and that “this dose will cause virtually all persons to stop breathing within a

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page8 of 15
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10“Respirations” is the term used by the employees of the Department of Corrections and

Rehabilitation who witnessed the executions and made entries in the execution logs.
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minute of drug administration.  Therefore . . . virtually every person given five grams of

thiopental sodium will have stopped breathing prior to” the administration of the pancuronium

bromide.  Cooper, 379 F.3d at 1032; see also, e.g., Reid, 333 F. Supp. 2d at 547 (discussing two

grams of sodium thiopental used in Virginia).  In most if not all of the legal challenges to lethal

injection, condemned inmates have suggested various errors that could occur during the

administration of sodium thiopental, thereby rendering an inmate conscious when the

pancuronium bromide and potassium chloride are administered.  However, “the risk of accident

cannot and need not be eliminated from the execution process in order to survive constitutional

review,” Campbell, 18 F.3d at 687, and the courts that have considered the issue to date have

found that “the likelihood of such an error occurring ‘is so remote as to be nonexistent,’”

Beardslee, 2005 WL 40073, at *3 (quoting Reid, 333 F. Supp.2d at 551).

Plaintiff does not dispute Dr. Dershwitz’s conclusions at the theoretical level, agreeing

that a person’s breathing and consciousness should cease within one minute of the beginning of

the administration of sodium thiopental.  Instead, he contends that in actual practice in

California, for whatever reason, the sodium thiopental has not had its intended effect.  He cites,

inter alia, the following evidence from the execution logs:

 Jaturun Siripongs, executed February 9, 1999:  The administration of sodium thiopental

began at 12:04 a.m. and the administration of pancuronium bromide began at 12:08 a.m.,

yet respirations10 did not cease until 12:09 a.m., four minutes after the administration of

sodium thiopental began and one minute after the administration of pancuronium bromide

began.

 Manuel Babbitt, executed May 4, 1999:  The administration of sodium thiopental began

at 12:28 a.m. and the administration of pancuronium bromide began at 12:31 a.m., yet

respirations did not cease until 12:33 a.m., five minutes after the administration of

sodium thiopental began and two minutes after the administration of pancuronium

bromide began.  In addition, brief spasmodic movements were observed in the upper

Case3:06-cv-00219-RS   Document62    Filed02/14/06   Page9 of 15
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11Plaintiff’s medical expert, Dr. Mark Heath, notes that Babbitt maintained a steady heart rate of
95 or 96 beats per minute for seven minutes after he was injected with sodium thiopental.  Dr. Heath
states that this fact raises concerns about whether Babbitt was properly sedated.

12According to Dr. Heath, this evidence is consistent with a conscious attempt to fight the
paralytic effect of the pancuronium bromide rather than with unconsciousness due to the successful
administration of the sodium thiopental, particularly in light of Rich’s apparently iatrogenic rapid heart
rate of 110 beats per minute as the chest movements were occurring.  Rich’s heart rate was 130 beats per
minute when the administration of potassium chloride began.

13Defendants’ records are inconsistent in this regard:  the formal execution log suggests that
Williams stopped breathing at 12:28 a.m. and indicates that potassium chloride was injected at 12:32 a.m.
whereas the execution team’s log states that Williams stopped breathing at 12:34 a.m when the potassium
chloride was injected.  It appears that the formal log has been altered without any indication as to who
made the alteration.  Similarly to Rich, Williams apparently experienced an iatrogenic rapid heart rate of
115 beats per minute when he was injected with pancuronium bromide.

10
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chest at 12:32 a.m.11

Darrell Keith Rich, executed March 15, 2000:  The administration of sodium thiopental

began at 12:06 a.m. and the administration of pancuronium bromide began at 12:08 a.m.,

yet respirations did not cease until 12:08 a.m., when pancuronium bromide was injected,

two minutes after the administration of sodium thiopental began.  Chest movements were

observed from 12:09 a.m. to 12:10 a.m.12

Stephen Wayne Anderson, executed January 29, 2002:  The administration of sodium

thiopental began at 12:17 a.m. and the administration of pancuronium bromide began at

12:19 a.m., yet respirations did not cease until 12:22 a.m., five minutes after the

administration of sodium thiopental began and three minutes after the administration of

pancuronium bromide began.

Stanley Tookie Williams, executed December 13, 2005:  The administration of sodium

thiopental began at 12:22 a.m., the administration of pancuronium bromide began at

12:28 a.m., and the administration of potassium chloride began at 12:32 a.m. or 12:34

a.m., yet respirations did not cease until either 12:28 a.m. or 12:34 a.m.—that is, either

six or twelve minutes after the administration of sodium thiopental began, either when or

six minutes after the administration of pancuronium bromide began, and either four

minutes before or when the administration of potassium chloride began.13
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p. 9.
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Clarence Ray Allen, executed January 17, 2006:  The administration of sodium thiopental

began at 12:18 a.m., yet respirations did not cease until 12:27 a.m., when pancuronium

bromide was injected, nine minutes after the administration of sodium thiopental began.

In a new declaration filed in the present action on February 6, 2006, Dr. Dershwitz opines

that the “respirations” reported in the execution logs may be not be respirations at all,

hypothesizing that they are no more than “chest wall movements.”  However, he proposes this

hypothesis with considerably less certainty than was evident in his discussion of the

pharmacokinetics and pharmacodynamics of sodium thiopental, which are his principal areas of

expertise.  Cf. Beardslee, 395 F.3d at 1075.  While Dr. Dershwitz’s explanation may be correct,

evidence from eyewitnesses tending to show that many inmates continue to breathe long after

they should have ceased to do so cannot simply be disregarded on its face.  In rejecting the

plaintiffs’ claims on the merits in Cooper and Beardslee, this Court relied on Dr. Dershwitz’s

opinion that the amount of sodium thiopental used in California’s lethal-injection protocol should

both stop breathing and cause unconsciousness within a minute after administration begins. 

While there is no direct evidence that any condemned inmate actually was conscious when

pancuronium bromide was injected, evidence from Defendants’ own execution logs that the

inmates’ breathing may not have ceased as expected in at least six out of thirteen executions by

lethal injection in California raises at least some doubt as to whether the protocol actually is

functioning as intended, and because of the paralytic effect of pancuronium bromide, evidence

that an inmate was conscious at some point after that drug was injected would be imperceptible

to anyone other than a person with training and experience in anesthesia.14

Other evidence in the present record raises additional concerns as to the manner in which

the drugs used in the lethal-injection protocol are administered.  For example, it is unclear why

some inmates— including Clarence Ray Allen, who had a long history of coronary artery disease

and suffered a heart attack less than five months before he was executed, see Allen v. Hickman,

___ F. Supp. 2d ___, No. C 05 5051 JSW, 2005 WL 3610666 (N.D. Cal. Dec. 15, 2005)—have
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15At a press conference immediately following Allen’s execution, Warden Ornoski stated that a
second dose of potassium chloride was required because “this guy’s heart has been beating for 76 years,
and it took awhile for it to stop.”  Kevin Fagan, Reporter’s Eyewitness Account of Allen’s Execution, S.F.
Chron., Jan. 17, 2006, available at http://sfgate.com/cgi-bin/article.cgi?f=/c/a/2006/01/17/
MNG37GOHD715.DTL.
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required second doses of potassium chloride to stop promptly the beating of their hearts.15  The

Court need not list all such anomalies here.  It is sufficient for purposes of resolving the present

motion to note that Plaintiff has raised more substantial questions than his counterparts in

Cooper and Beardslee.

V

The fact that Plaintiff has raised such questions does not mean that he must be granted a

stay of execution.  The State’s “strong interest in proceeding with its judgment,” Gomez v. U.S.

Dist. Ct. N.D. Cal., 503 U.S. 653, 654 (1992), is no less important here than it was in Cooper and

Beardslee.  It has been nearly twenty-five years since Plaintiff committed the crimes for which he

now faces the death penalty.  Even if the Court were to hold an evidentiary hearing and Plaintiff

were to prevail, Plaintiff would remain under a sentence of death.  Neither the death penalty nor

lethal injection as a means of execution would be abolished.  At best, Plaintiff would be entitled

to injunctive relief requiring the State to modify its lethal-injection protocol to correct the flaws

Plaintiff has alleged.  Presumably, at some point, Plaintiff would be executed. 

Having given the matter much thought, the Court concludes that it is within its equitable

powers to fashion a remedy—set forth below as the order of the Court—that preserves both the

State’s interest in proceeding with Plaintiff’s execution and Plaintiff’s constitutional right not to

be subject to an undue risk of extreme pain.  Should Defendants decline to implement this

remedy, the Court will stay the execution and hold an evidentiary hearing within ninety days in

order to resolve the questions raised by the execution logs.  

Whether or not Defendants implement the remedy and thus proceed to execute Plaintiff as

scheduled, the Court respectfully suggests that Defendants conduct a thorough review of the

lethal-injection protocol, including, inter alia, the manner in which the drugs are injected, the

means used to determine when the person being executed has lost consciousness, and the quality
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16In their response to the February 13 request for supplemental briefing, Defendants assert that
while sodium thiopental alone would be effective to cause Plaintiff’s death, its use without the other two
drugs would cause the execution to be unduly prolonged.  Plaintiff correctly points out that there is no
evidence in the record to support Defendants’ claim that the execution could last as long as forty-five
minutes.  The execution logs show that several executions pursuant to the current protocol took
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of contemporaneous records of executions, such as execution logs and electrocardiograms. 

Given the number of condemned inmates on California’s Death Row, the issues presented by this

case are likely to recur with considerable frequency.  Because California’s next execution is

unlikely to occur until the latter part of this year, the State presently is in a particularly good

position to address these issues and put them to rest.  It is hoped that the remedy ordered by this

Federal Court in this case will be a one-time event; under the doctrines of comity and separation

of powers, the particulars of California’s lethal-injection protocol are and should remain the

province of the State’s executive branch.  A proactive approach by Defendants would go a long

way toward maintaining judicial and public confidence in the integrity and effectiveness of the

protocol.

VI

As noted at the outset, the present action concerns the narrow question of whether the

evidence before the Court demonstrates that Defendants’ administration of California’s lethal-

injection protocol creates an undue risk that Plaintiff will suffer excessive pain when he is

executed.  While the Court finds that Plaintiff has raised substantial questions in this regard, it

also concludes that those questions may be addressed effectively by means other than a stay of

execution, and that these alternative means would place a substantially lesser burden on the

State’s strong interest in proceeding with its judgment. 

Accordingly, and good cause therefor appearing, Plaintiff’s motion for a preliminary

injunction is conditionally DENIED.  Defendants may proceed with the execution scheduled for

February 21, 2006, provided that they do one of the following:

1) Certify in writing, by the close of business on Thursday, February 16, 2006, that they

will use only sodium thiopental or another barbiturate or combination of barbiturates in

Plaintiff’s execution.16 
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considerably longer than anticipated.  While the Court has no wish to burden the participants in and
witnesses to Plaintiff’s execution with additional stress in what obviously is a very difficult situation, it
concludes that the questions surrounding the protocol justify an exception to the standard procedure in
this one instance, particularly in lieu of a stay of execution.  The Court’s purpose in permitting
Defendants to use other barbiturates or a combination of barbiturates is to give Defendants flexibility
with respect to the length of the execution; such an approach appears to be fully consistent both with the
law—“the precise execution protocol is subject to alteration until the time of execution,” Beardslee, 395
F.3d at 1069—and with the opinions of Plaintiff’s medical expert, Dr. Heath.

17See, inter alia, the excerpts from the execution logs summarized above and Dr. Heath’s
declaration filed in response to the February 13 request for supplemental briefing, at p. 9.

18Defendants have indicated through declarations and in their offer of proof regarding lethal-
injection procedures that medical doctors, registered nurses, and licensed vocational nurses employed by
the Department have rôles at executions.  At this time, the Court has no information as to the specific
training and experience of these individuals.

14
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2) Agree to independent verification, through direct observation and examination by a

qualified individual or individuals, in a manner comparable to that normally used in medical

settings where a combination of sedative and paralytic medications is administered, that Plaintiff

in fact is unconscious before either pancuronium bromide or potassium chloride is injected. 

Because Plaintiff has raised a substantial question as to whether a person rendered unconscious

by sodium thiopental might regain consciousness during the administration of pancuronium

bromide or potassium chloride,17 the presence of such person(s) shall be continuous until Plaintiff

is pronounced dead.  With respect to this alternative:

(a)  A “qualified individual” shall be a person with formal training and experience

in the field of general anesthesia.  The nature and extent of such training and experience

shall be set forth in a declaration submitted to the Court on or before the close of business

on Wednesday, February 15, 2006.  Plaintiff may file any comments he may have with

respect to the qualifications of such person(s) not later than 12:00 noon on Thursday,

February 16, 2006.  The Court will advise the parties as to whether it finds the person(s)

to be qualified by the close of business on Thursday, February 16, 2006. 

(b)  The person(s) may be employees of the Department of Corrections and

Rehabilitation.18 

(c)  If Defendants wish to keep the identity of such person(s) confidential, they
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may submit their declaration setting forth the qualifications of such person(s) with

personal identifiers redacted, except that the redacted information shall be provided to the

Court for in camera review by e-mail to g_o_kolombatovich@cand.uscourts.gov.

(d)  During the execution, the person(s) may wear appropriate clothing to protect

their anonymity.

If Defendants reject both of the alternatives described above, a stay of execution will

issue without the necessity of further proceedings.  In that event, the Court will hold an

evidentiary hearing on the merits of Plaintiff’s claims on Tuesday, May 2, 2006, and Wednesday,

May 3, 2006.  The Court will issue a briefing schedule and orders with respect to discovery

should that become necessary.

The Court will retain jurisdiction with respect to Defendants’ implementation of the

remedy provided for herein.  This order otherwise is intended to be final for purposes of appellate

review. 

IT IS SO ORDERED.

DATED:  February 14, 2006 __________________________________
JEREMY FOGEL
United States District Judge
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Case Nos. C 06 219 JF & C 06 926 JF RS
ORDER ON DEFENDANTS’ MOTION TO PROCEED WITH EXECUTION UNDER ALTERNATIVE CONDITION
TO ORDER DENYING PRELIMINARY INJUNCTION
(DPSAGOK)

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

Michael Angelo MORALES,

                                           Plaintiff,

                           v.

Roderick Q. HICKMAN, Secretary of the
California Department of Corrections and
Rehabilitation; Steven W. Ornoski, Acting Warden
of San Quentin State Prison; and Does 1-50,

                                           Defendants.

Case Number C 06 219 JF
Case Number C 06 926 JF RS

DEATH-PENALTY CASE

ORDER ON DEFENDANT’S
MOTION TO PROCEED WITH
EXECUTION UNDER
ALTERNATIVE CONDITION TO
ORDER DENYING PRELIMINARY
INJUNCTION

[Docket No. 73]

  

In its order of February 14, 2006, denying conditionally Plaintiff’s motion for a

preliminary injunction, the Court allowed Plaintiff’s execution to proceed subject to Defendants’

agreement to one of two conditions.  The first alternative permitted Defendants to execute

Plaintiff using only sodium thiopental or another barbiturate or combination of barbiturates.  The

second alternative required Defendants to ensure, through verification by persons with

experience and training in general anesthesia, that Plaintiff would be and would remain

**E-filed 2/21/06**
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unconscious at all times following the administration of sodium thiopental.  Defendants agreed to

the second alternative.  Earlier today, as the execution was about to commence, the two

anesthesiologists designated by Defendants pursuant to this Court’s remedial order of February

16, 2006, declined to participate in Plaintiff’s execution because of ethical concerns arising from

their understanding of certain language in the opinion of the United States Court of Appeals for

the Ninth Circuit that affirmed this Court’s orders of February 14 and February 16, 2006.  As a

result of this action by the anesthesiologists, Plaintiff’s execution did not go forward as

scheduled.  Defendants have rescheduled the execution for 7:30 p.m. this evening and now seek

approval from the Court to proceed with the first alternative.

Plaintiff opposes Defendants’ motion, arguing among other things that executing him

using only sodium thiopental without at the same time addressing issues arising from the manner

in which that drug is administered by Defendants still would subject him to an undue risk of an

Eighth Amendment violation.  This morning, the Court heard approximately one hour of

telephonic argument; it also has considered Plaintiff’s written response to Defendants’ motion

and the fifth declaration of Plaintiff’s medical expert, Dr. Mark Heath.  For the reasons set forth

below, the motion will be granted, subject to Defendants’ strict compliance with the conditions

set forth herein.

It is undisputed that five grams of sodium thiopental, properly administered, is a fatal

dose.  It also is undisputed that sodium thiopental does not cause pain; in fact, as a barbiturate, it

anesthetizes the person into whom it is injected.  An insufficient dose, however, has the potential

to cause irreversible brain damage while not causing death.  The only relevant factual dispute

with respect to the present motion is whether there is a realistic possibility that the sodium

thiopental injected into Plaintiff will not be properly administered.  

Plaintiff points out that recurring problems with the manner in which sodium thiopental is

administered pursuant to Protocol No. 770 are suggested by the execution logs cited by the Court

in its order of February 14, 2006.  While he does not concede that there is any basis upon which

the Court should allow his execution to proceed today, he is emphatic in his insistence that it
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must not proceed using the same procedures that the Court itself has found to be problematic.  He

urges the Court to postpone the execution so that an appropriate protocol for executing him using

only sodium thiopental can be developed and thoroughly vetted.

Both parties’ medical experts agree that there is no doubt that direct intravenous injection

of five grams of sodium thiopental by a trained individual, such as a nurse or other medical

professional licensed by the State of California, will be fatal virtually one hundred percent of the

time.  While Plaintiff objects categorically to any further deviations from Protocol No. 770

without discovery and an evidentiary hearing, he acknowledges that there is no medical reason to

believe that direct injection poses any risk to him, of Eighth Amendment significance or

otherwise, as long as the person performing the injection has proper medical training. 

Defendants object to direct injection, both because they believe that the current protocol is

adequate and because having a person in the execution chamber is contrary to departmental

policy.  The Court notes, however, that Defendants agreed to have one of the anesthesiologists in

the execution chamber.

Despite the many twists and turns that have brought it to this point, including the apparent

disconnect between the expectations articulated in the orders of this Court and the Court of

Appeals and the expectations of the anesthesiologists retained by Defendants, the Court

nonetheless recognizes and respects the importance to the State of proceeding with the execution. 

However, due process requires that to permit it to do so under these circumstances, Defendants’

obligations be set forth in a way that leaves no room for reasonable doubt.  Accordingly, while

Defendants may proceed with the execution this evening using only sodium thiopental, they may

do so only if the sodium thiopental is injected in the execution chamber directly into the

intravenous cannula by a person or persons licensed by the State of California to inject

medications intravenously.  The dosage used shall be at least five grams of sodium thiopental to

be followed by a 20 cc saline flush as provided in Protocol No. 770.  The persons may wear

appropriate clothing to protect their anonymity.  Based upon the evidence in the record, the Court

has no question that such a method is safe, effective and fully consistent with the its order of

Case3:06-cv-00219-RS   Document78    Filed02/21/06   Page3 of 4

20 of 105



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
4

Case No. C 06 219 JF & C 06 926 JF RS
ORDER ON DEFENDANTS’ MOTION TO PROCEED WITH EXECUTION UNDER ALTERNATIVE CONDITION
TO ORDER DENYING PRELIMINARY INJUNCTION
(DPSAGOK)

February 14, 2006.

IT IS SO ORDERED.

 

DATED:  February 21, 2006 __________________________________
JEREMY FOGEL
United States District Judge
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SAN QUENTIN STATE PRISON 
OPERATIONAL PROCEDURE 

 

OP NO: 0-770 
 
TITLE: EXECUTION BY LETHAL 
 INJECTION 
 
REVISED: May 15, 2007 

 
 
I. PURPOSES AND OBJECTIVES 
 

A. The purpose of this procedure is to establish appropriate guidelines for the 
execution of condemned inmates in compliance with the laws of the State of 
California and the United States. 

 
B. The objectives of this procedure are: 
 

1. To establish the care, treatment and management of condemned inmates 
from the time an execution date is set through the completion of the 
execution. 

 
2. To establish criteria for the selection, training, and oversight of the Lethal 

Injection Team. 
 
3. To delineate specific duties and responsibilities of personnel in preparation 

for and completion of the execution by lethal injection of condemned 
inmates. 

 
4. To ensure direct supervision and managerial oversight of the Lethal 

Injection process. 
 
II. REFERENCES 
 

A. United States Constitution, Amendment VIII 
 
B. California Penal Code Sections:  1193, 1217, 1227, 3600, 3601, 3602, 3603, 3604, 

3605, 3700, 3700.5, 3701, 3702, 3703, 3704, 3704.5, 3705, 3706. 
 

C. California Code of Regulations, Title 15, Chapter 1, Article 1, 3000, Subchapter 2, 
Article 7, 3173, c, 1-6, Subchapter 4, Article 1, 3261.5, a-g, Subchapter 4, Article 
7.5, 3349, a-d. 

 
D. California Department of Corrections and Rehabilitation (CDCR) Operations 

Manual: (DOM), Article 13, 13010.5, Article 17, 13050.1-13050.18, Article 42, 
54020.1-54020.22. 

 
III. REVIEW AND APPROVAL 
 

A. This procedure will be reviewed and/or revised annually in the month of June or at 
additional times as needed.  

 
B. The procedure is subject to the approval of the Warden and the Office of the 

Secretary, CDCR. 
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IV. RESPONSIBILITY 
 

A. The Warden is responsible for the recruitment, selection, retention, and training of 
all staff involved in the Lethal Injection process.  The Warden is also responsible 
for managerial oversight and overall implementation of this procedure. 

 
B. The Chief Deputy Warden is responsible for the security of the institution during a 

scheduled execution. 
 

C.  The Associate Warden, Specialized Housing Division, is the Lethal Injection Team 
Administrator and is responsible to provide direct managerial oversight and 
supervision of the Lethal Injection Team’s training, preparation, and performance 
during an execution. 

   
D. The Lethal Injection Team Leader is responsible for providing direct supervision of 

the Lethal Injection Team during training, preparation, and the implementation of 
this procedure. 

      
V. METHODS 
 

A. Method of Execution: 
 

1. The judgment of death shall be executed within the walls of the California 
State Prison at San Quentin.   

 
a. The punishment of death shall be inflicted by the administration of a 

lethal gas or by an injection of a substance or substances in a lethal 
quantity sufficient to cause death by standards established under the 
direction of the Department of Corrections.(California Penal Code 
Section: 3604 (a). 

 
b. This procedure provides the direction and process for execution by 

lethal injection. 
 
c. If the inmate elects to have lethal gas as the method of execution, 

refer to San Quentin Operational Procedure No. 769 for appropriate 
procedures. 

 
B. Execution Dates: 
 

1. All execution dates are set in accordance with the provisions of Penal Code 
Sections 1193 and 1227. 

 
2. The first execution date is set under the provisions of Penal Code Section 

1193.  The execution date must be scheduled no sooner than 60 days, but no 
later than 90 days from the 1193 PC hearing. 

 
3. All subsequent execution dates are set under the provision of Penal Code 

Section 1227.  Execution dates set under this provision of the penal code 
must be scheduled no sooner than 30 days, but no later than 60 days from 
the 1227 PC hearing. 
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C. Execution Site: 

 
1. The State of California has established a dedicated Lethal Injection Facility 

within the walls of the California State Prison at San Quentin for execution 
by lethal injection. 

 
a. The Lethal Injection Facility consists of three (3) witness viewing 

rooms, one holding cell, an infusion/control room with mixing area, 
Security Team areas, restrooms, and execution room. 

 
b. The witness areas are accessible by a door located at the junction of 

the South and East Blocks.  This area is separate but adjacent to the 
execution room. Visibility of the execution is through clear security 
glazing.  Maximum capacity of the witness area is fifty (50) 
individuals.    

 
c. The holding cell contains a sink, toilet and sufficient room for a bed 

and mattress. 
 

d. Secure space is provided adjacent to the holding cell for visitation 
by a spiritual advisor. 
 

e. Security Team areas consist of an observation post near the holding 
cell, a search area, preparation area and a staff restroom. 

 
f. The Infusion Control Room has sufficient space to accommodate the 

Infusion Team and designated members of the Intravenous Team 
and the Security Team.  There is a mixing area located on one wall 
of the Infusion Room. 

 
g. The Lethal Injection Facility safe and refrigerator shall be
 permanently mounted within the Infusion Control Room. 

 
1) Combination numbers to the Infusion Control Room safe are 

maintained only by the Warden, Associate Warden, 
Specialized Housing Division, and the Team Leader. 

 
2) The combination to the Infusion Control Room safe will be 

changed after each execution to maintain quality control, 
accountability, and security of lethal injection chemicals.   
 

3) The refrigerator shall be secured within a lockable, heavy 
gauge, steel enclosure to prevent unauthorized access.  
Access to the keys for the enclosure shall be limited to the 
Warden, Associate Warden, Specialized Housing Division, 
and the Team Leader. 
 

4) The temperature of the refrigerator will be monitored and 
documented to ensure that the proper storage temperature of 
the pancuronium bromide is maintained. 
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5) The refrigerator shall be connected to a power supply which 
is connected to the institution’s back-up generator to ensure 
the integrity of the chemicals in the event of a power outage. 

 
 D. Execution Site Operation: 
 

1. Security: 
 

a. Access to the Lethal Injection Facility will be restricted to staff 
authorized by the Warden, except in an emergency. 
 

b. All staff entering the Lethal Injection Facility must have prior 
approval of the Warden, or acting Warden, in the Warden’s absence. 

 
  2. Key Procedure: 

 
a. The keys for the Lethal Injection Facility are located in the 

Institution’s Main Control, in a locked box secured under glass.  All 
access must be approved by the Warden. 

 
b. Keys allowing access to the Lethal Injection Facility locked box will 

only be issued to the Warden, Chief Deputy Warden, Associate 
Warden, Specialized Housing Division, or the Lethal Injection Team 
Leader.   
 

c. Each person authorized to draw these keys will be required to sign 
the key control log noting the time, reason for entry into the Lethal 
Injection Facility, and time of return. 

 
d. Each person authorized to draw the keys to the Lethal Injection 

Facility must personally return the keys to the Control Room to 
ensure that the keys are properly secured in the locked box under 
glass.  Under no circumstances will the keys be returned by 
someone other than the person authorized to draw the keys. 

 
e. Any emergency access to the Lethal Injection Facility will be 

documented in a written report to the Warden as an unusual 
occurrence at the institution.  The Warden (or Administrative 
Officer of the Day during weekends, holidays, and 1st and 3rd 
watches) will be immediately notified of the reasons access to the 
Lethal Injection Facility was required. 

 
E. Maintenance: 

 
1. The Associate Warden, Specialized Housing Division, Chief of Plant 

Operations, and the Lethal Injection Team Leader will conduct documented 
inspections of the Lethal Injection Facility on a monthly basis.  
(Attachment 1) 

 
a. The Associate Warden, Specialized Housing Division, will work 

with the Team Leader to complete documented security inspections 
of the Lethal Injection Facility. 

 
b. The Team Leader will inspect all keys, locking devices, security 

systems, sanitation, electrical, and mechanical systems in the Lethal 

Execution by Lethal Injection May 2007 SQ-OP-0-770-4 

27 of 105



Injection Facility to ensure that the Lethal Injection Facility is fully 
operational at all times. 

 
c. The Team Leader will immediately report any deficiencies to the 

Associate Warden, Specialized Housing Division. 
 
d. The Team Leader will coordinate with Plant Operations for the 

immediate repair of any noted deficiencies and for scheduled 
maintenance as needed. 

 
e. The Team Leader will submit a written report to the Associate 

Warden, Specialized Housing Division, after each monthly 
inspection attesting to the readiness of the Lethal Injection Facility 
Security. 

 
f. The Chief of Plant Operations will note any deficiencies and 

schedule immediate repairs as necessary. 
 
g. The Chief of Plant Operations will report directly to the Warden the 

status of any repairs. 
 

2. Thirty days prior to a scheduled execution, the Associate Warden, 
Specialized Housing Division, shall schedule weekly inspections of the 
Lethal Injection Facility. 

 
a. The Associate Warden, Specialized Housing Division, will 

coordinate with the Team Leader to conduct weekly security 
inspections of the Lethal Injection Facility. 

 
b. The Team Leader will follow the procedures identified in 

Section V E. 1. b. through g., above, when conducting these weekly 
inspections. 

 
3. Five days prior to a scheduled execution, the Associate Warden, Specialized 

Housing Division, shall schedule daily inspections of the Lethal Injection 
Facility. 

 
a. The Associate Warden, Specialized Housing Division, will 

personally conduct the daily inspections of the Lethal Injection 
Facility with the Team Leader. 

 
b. The Associate Warden, Specialized Housing Division, will confirm 

that all items (clothing, personal hygiene items, television, radio, 
etc.) needed to re-house the inmate in the Lethal Injection Facility 
Secured Holding Area are present prior to re-housing the inmate in 
the Lethal Injection Facility. 

 
4. On the morning before a scheduled execution, the Associate Warden, 

Specialized Housing Division, Chief of Plant Operations, and the Team 
Leader will make a final inspection of the Lethal Injection Facility.  All 
deficiencies will be reported directly to the Warden. 
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F. Selection, Recruitment and Annual Review of Lethal Injection Team Members: 

 
1. The purpose of this section is to establish a process and criteria for the 

recruitment, screening, and selection of members of a team to carry out the 
judgment of death in compliance with the laws of the state of California and 
the United States. 
 

2. Recruitment and Screening Process: 
 
a. With the assistance of the Director, Division of Adult Institutions 

(DAI), the Warden will coordinate the recruitment and selection of 
Lethal Injection Team Members.  The Lethal Injection Team will 
consist of a minimum of 20 members. The total number of Lethal 
Injection Team Members will be determined by the Warden. 

 
b. In the event the Warden is unable to field a sufficient number of 

qualified Lethal Injection Team Members, the Warden will contact 
the Director, DAI, to coordinate the identification of additional 
potential candidates for team membership.  Prospective team 
members will be selected from departmental locations as determined 
appropriate by the Director, DAI. 

 
c. The hiring authorities from designated locations will select 

prospective team members from personnel assigned to their 
respective areas of responsibility consistent with selection criteria 
listed below.  The hiring authorities will forward the names and 
classifications of prospective team members to the Director, DAI. 
 
1) The Warden will select a panel of individuals to review 

qualifications, interview prospective candidates, and select 
Lethal Injection Team Members.  The Associate Director, 
Reception Centers and the Lethal Injection Team Leader will 
participate as panel members. 

 
2) The Warden will chair the panel and be responsible for the 

selection of team members consistent with the criteria 
outlined in this section. 

 
3) If necessary, specialists may be contracted to perform 

specific duties during the Lethal Injection Process. 
 

d. Screening of Candidates 
 

1) The panel will screen all candidates to ensure that each 
candidate meets the criteria established for membership on 
the four designated teams. 

 
The selection panel screening process will include: 
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a) Review of all the available candidate’s performance 
evaluations. 

 
b) Review of the candidate’s Personnel, Supervisory, 

and Training files. 
 
c) Review of the candidates current CI&I Report from 

the California Department of Justice. 
 
2) The selection panel will interview each candidate to 

determine the following: 
 

a) Personal History and Background 
 

b) Professional Experience 
 

i. Identify professional experiences, e.g., 
custody, administrative, that would aid them 
in performing this duty. 

 
ii. Identify the professional characteristics which 

made this individual a candidate for 
membership on the team. 

 
c) The selection panel will establish a pool of 

employees that have been approved for membership 
on the team.  The Director, DAI, will ensure that a 
sufficient number of employees, in all four 
categories, will be maintained.  It is the responsibility 
of the San Quentin Warden to notify the Director, 
DAI, of the necessity to fill vacancies. 

 
3. Duties performed by the team members may include: 
 

a. Security 
 

b. Intravenous Access 
 

c. Infusion of Lethal Chemicals 
 

d. Record Keeping 
 
4. Criteria for Lethal Injection Team membership: 

 
a. Each team member will be selected based on their qualifications and 

expertise to effectively carry out the duties in one of these 
specialized functions. 

 
The following criteria will be utilized in the selection of all 
personnel assigned to the team: 
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b) The PIO will give regular updates to any media 
gathered, and will notify the Assistant Secretary of 
this action. 

 
2) Work with the Assistant Secretary to prepare a biographical 

and general information sheet on the inmate for briefing 
notes for the media, including CDCR I.D. photo.  A copy of 
this biographical and general information sheet will be sent 
to the Assistant Secretary. 

 
3) The Warden, through the PIO, will designate a cut-off time 

for the media to arrive as outlined in the Execution Security 
Plan. 

 
8. Two days prior to an execution: 

 
a. The Chief Deputy Warden will: 
 

1) Prepare to activate the Emergency Operations Center.  
Consult with the Warden on specific areas of concern. 

 
9. Twenty-four hours prior to an execution: 
 

a. The Warden will: 
 

1) Ensure that all Lethal Injection Team Members are fully 
prepared and ready to perform their assigned duties. 

 
b. The Chief Deputy Warden will: 
 

1) Activate the Emergency Operations Center. 
 

c. The Associate Warden, Specialized Housing Division, will: 
 

1) Accompany the Lethal Injection Team Leader to obtain the 
lethal injection chemicals from a licensed pharmaceutical 
facility or distributor. 

2) Verify the chemicals and quantity.  Secure the chemicals in 
the safe or refrigerator in the Lethal Injection Facility and 
complete the chain of custody form (Attachment 13).  The 
original copy of the chain of custody form will remain with 
the chemicals.  A copy of the form will be distributed to;  
 
a) Warden. 
 
b) Chief Deputy Warden. 
 
c) Associate Warden, Specialized Housing Division. 
  
d) Lethal Injection Team Leader. 
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3) Assume direct supervision of the Lethal Injection Team 

Members. 
 

4) Make a final inspection of the Lethal Injection Facility to 
ensure operational readiness. 

 
5) In conjunction with the Lethal Injection Team Leader: 

 
a) Brief the Security Team on their specific duties 
 during the scheduled execution. 

 
b) Assess each Lethal Injection Team Member to ensure 
readiness for their role in the execution. 

 
c) If necessary, excuse any staff member they believe 
 may be unable to complete their assigned duties. 

 
10. Six (6) hours prior to an execution (approximately 1800 hours): 
 

a. The Lethal Injection Team Leader will: 
 

1) Meet with and brief the condemned inmate on procedures 
and the responsibilities of the Security Watch Staff. 
 

2) Supervise the movement of the condemned inmate to the 
Lethal Injection Facility holding cell. 
 

3) Assign at least one Correctional Sergeant and two 
Correctional Officers from the Lethal Injection Team to 
establish a security watch, (constant and direct supervision of 
the inmate) in the Lethal Injection Facility Holding Area. 

 
4) Ensure a security watch log is maintained with entrees made 

every 15 minutes.  The log will reflect all activities involving 
the condemned inmate, including the following: 
 
 a) Telephone calls. 
 
 b) Correspondence. 
 
 c) Visits by staff and approved visitors. 
 
 d) Last meal. 
 

    5) Address requests made by the condemned inmate: 
 
 a) Visits: 
 

i. The inmate can be visited by spiritual 
 advisors and the Warden. 
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ii. Spiritual advisors must be approved 
 by the Warden. 
 
iii. Spiritual advisors wishing to bring 

religious items must have received 
advanced written permission from the 
Warden.  All items are subject to 
search by staff prior to entry into the 
Lethal Injection Facility. 

 
iv. No food, drinks, or vending machine 

items are permitted in the Lethal 
Injection Facility visiting areas.  
Coffee and juice will be provided. 

 
v. No other visits will be permitted in the 

Lethal Injection Facility Holding Cell 
area without the approval of the 
Warden. 

 
b) Last meal will: 
 

 i. Be as requested by the inmate in so far 
 as reasonable within the established 
 $50.00 limit. 

 
 ii. Be delivered to the Lethal Injection 

 Facility by the Correctional Food 
 Manager or designee. 

 
 iii. Be inspected for contraband. 
 
 iv. Be served in the Lethal Injection 

 Facility Holding Area. 
 
     c) Coffee and/or juice will be made available. 
 

d) Additional requests may include: 
 

  i. Food items and soft drinks. 
 

           ii. Television and radio. 
 
          iii. Phone calls. 
 
  iv. Mailing of letters. 

 
   b. The Lethal Injection Security Team will: 
 
    1) Initiate the security watch log. 
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     a) Make entries at least every 15 minutes. 
 

b) Document all activities involving the condemned 
inmate. 

  
    2) Take custody of and search the condemned inmate. 
 
     a) Conduct an unclothed body search. 
 
     b) Scan with a metal detector. 
 
    3) Search the condemned inmate’s approved property.  
 

4) Secure the condemned inmate in the Lethal Injection 
Holding cell. 

 
5) Issue the condemned inmate new state clothing: 
 
 a) Appropriate undergarments. 
 
 b) One pair of socks. 
 
 c) One pair of pants. 
 
 d) One shirt. 
 
 e) One pair of slippers. 
 

11. Approximately three (3) hours prior to an execution: 
 

a. The Associate Warden, Specialized Housing Division, in the 
company of the Lethal Injection Team Leader will: 

 
1) Remove the lethal injection chemicals from the Lethal 

Injection Facility safe or refrigerator. 
 
2) Transfer custody of the lethal injection chemicals to two 

members of the Lethal Injection Infusion Team. 
 
3) Ensure accountability of the lethal injection chemicals. 
 

a) A minimum of two staff members will verify all 
chemicals at the time of transfer and sign the chain of 
custody document. (Attachment 13) 

 
b) The original form will be signed by the Lethal 

Injection Team Leader and re-secured in the safe or 
refrigerator. 

    
b. The Infusion Team will prepare the lethal chemicals as described 

below: 
 
 1) Two identical trays will be prepared: 
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a) Tray A will be color-coded red and be the primary 
tray used for the Lethal Injection.  

 
b) Tray B will be color-coded blue will be the backup 

tray. 
 

2) Each tray will have eight (8) color-coded syringes to match 
the tray and be labeled by content and sequence of 
administration as follows: 

 
 #1 60cc syringe 1.5 grams Sodium Thiopental 
 #2 60cc syringe 1.5 grams Sodium Thiopental 
 #3 60cc syringe 50cc saline flush 
 #4 60cc syringe 50 milligrams Pancuronium Bromide 
 #5 60cc syringe 50cc saline flush 
 #6 60cc syringe 100 milliequivalents Potassium Chloride 
 #7 60cc syringe 100 milliequivalents Potassium Chloride 
 #8 60cc syringe 50cc saline flush 
 
3) One Infusion Team Member prepares the syringes for  

Tray A. 
 

a) Another Infusion Team Member observes to verify 
proper preparation.  
 
Note: Sodium Thiopental must be mixed according 

to the manufacturer’s instructions. 
 

b) A Record Keeping Team Member will also observe 
and document the preparation on the Infusion Team 
Execution Log.  

 
    4)  Tray B will be prepared by a different Infusion Team 
      Member. 
 

a) Another Infusion Team Member observes to verify 
proper preparation. 

 
b) A Record Keeping Team Member will also observe 

and document the preparation on the Infusion Team 
Execution Log.  

 
12. During the Day of the Execution: 

 
a. The Warden will confirm the following activities: 

 
1) Approximately 2 hours prior to the execution, ensure all 

witnesses are appropriately accommodated.  
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2) Accompanied by the Associate Warden, Specialized Housing 
Division, meet with the condemned inmate in the Lethal 
Injection Facility Holding Area. 

 
a) Advise the inmate that a written last statement can be 

prepared to be read after the execution. 
 
b) Inform the inmate that a sedative is available. Upon 

request, a sedative will be administered under the 
direction and approval of a clinician.  

 
3) The official witnesses are ushered to their designated area 

and given final instructions as needed. 
 
4) Approximately 45 minutes before the execution, the Warden 

will instruct the Lethal Injection Team to prepare the inmate. 
 
5) Ensure open dedicated phone contact with the Governor’s 

Office, the Office of the Attorney General and the California 
State Supreme Court is established. 

 
6) Approximately 25 minutes before the execution, instruct 

staff to admit the witnesses to their designated areas. 
 
7) Approximately 15 minutes before the execution, order the 

inmate brought into the execution room, and secured to the 
gurney. 

 
b. The Chief Deputy Warden will: 
 

1) Place the institution on lockdown at the appropriate time 
commensurate with the day and hour of the scheduled 
execution. 

 
2) Assume command of the Emergency Operations Center. 

 
c. The Associate Warden, Specialized Housing Division, will: 

 
1) Approximately 2 hours prior to the execution, accompany 

the Warden into the Lethal Injection Facility to meet with the 
inmate. 

 
2) During the execution, take a position in the Infusion/Control 

Room and provide direct supervision of the Lethal Injection 
Infusion Team during administration of the lethal chemicals. 

 
d. The Litigation Coordinator will: 

 
1) Take a position at the Lethal Injection Facility telephones 

15 minutes prior to the scheduled execution to ensure 
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constant communication with the Governor’s Office, the 
State Attorney General and the State Supreme Court.   

 
2) Relay all calls to the Warden and the Associate Warden, 

Specialized Housing Division. 
 

e. The Warden’s Administrative Assistant will: 
 

1) At the time designated by the Warden, escort all witnesses, 
except those invited by the inmate to their respective areas. 

 
2) Assign a Correctional Officer to escort witnesses invited by 

the inmate to their designated witness area.  The Correctional 
Officer will remain with these witnesses. 

 
3) During the execution, remain in the Lethal Injection Facility 

witness area to assist the Public Information Officer. 
 

f. The Public Information Officer will: 
 

1) At the time designated by the Warden, identify the media 
witnesses and escort them from the media center to their 
designated witness viewing room.   

 
2) Instruct the media witnesses regarding items that are not 

permitted in the Lethal Injection Facility.  These items will 
be deposited at the media center for later retrieval.  No 
equipment will be allowed in the witness gallery.  Pencils 
and notepads will be provided.   

 
3) Utilize the metal detector at the Visitor Processing Center or 

any other search method deemed necessary and reasonable. 
 

4) Immediately upon the Warden’s announcement of death, 
usher the media witnesses directly to the media center where 
they will give pool commentary to the other assembled 
media.  Give no commentary until after the official statement 
by the Warden. 

 
S. The Lethal Injection Protocol: 

  
1. Inmate preparation: 

 
a. Upon direction of the Warden to prepare the inmate, the Lethal 

Injection Team Leader will:  
 

1) Direct the Security Team to conduct an unclothed body 
search. 

 

Execution by Lethal Injection May 2007 SQ-OP-0-770-44 

37 of 105



2) Place the inmate in restraints and remove the inmate from 
the Lethal Injection Facility Holding Area. 

 
3) Observe the Intravenous Team place the ECG sensors on the 

chest of the inmate. 
 
b. Resistive inmates: 

 
1) In the event that an inmate refuses to comply with staff  

orders to be placed in restraints or to exit his assigned cell or 
the Lethal Injection Facility Holding Area, or any other area 
that the inmate may be held, the Lethal Injection Team 
Leader will advise the Associate Warden, Specialized 
Housing Division. 

 
2) The Associate Warden, Specialized Housing Division, will 

speak to the inmate in an attempt to gain the inmate’s 
cooperation. 

 
3) If the inmate continues to refuse to comply with orders, an 

emergency cell extraction will be authorized. 
 
4) Staff will follow the universal precautions when performing 

an extraction including, but not limited to, the following: 
 
a) Disposable gowns 
b) Face/head protection 
c) Rubber gloves 
d) Padded gloves 
e) Leg protection 
 

5) Any use of force will be noted in the Lethal Injection Facility 
Activity Log as well as in the Execution Report – Part A and 
Part B. (Attachments 22 and 23) 

 
c. The Security Team will: 
 
 1) Escort the inmate from the Lethal Injection Facility Holding 

 Area to the Execution Room. 
   

2) Secure the inmate to the gurney with restraints. 
 
3) Secure the inmates hands to the arm rests on the gurney with 

white medical tape. 
 

a) Ensure that the inmate’s hands are secured palm up to 
allow the Intravenous Team access to the necessary 
veins. 
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b) Secure the inmate’s fingers to the gurney in the 
extended position. 

 
d. The Lethal Injection Team Leader will: 
 

1) Ensure the inmate is properly secured. 
 
2) Ensure the restraints do not inhibit the inmate’s circulation. 
  
3) Excuse the Security Team to wait on standby in an adjacent 

room. 
 
4) Remain in the room to supervise the insertion of the 

catheters by the Intravenous Team.   
 
e. The Intravenous Team will: 

 
1) Enter the Execution Room immediately after the Security 

Team exits.  
 
2) Inspect the restraints to ensure that they do not restrict the 

inmate’s circulation or interfere with the insertion of the 
catheters. 

 
3) Insert two catheters into pre-designated veins. 
 
4) As each catheter is inserted inform an Intravenous Team 

Member in the Infusion Room to initiate the intravenous 
drip. 

 
5) Designate primary and back-up intravenous lines. 

 
6) Inform the Warden when the intravenous lines have been 

successfully established. 
 
7) One Intravenous Team Member will then exit the execution 

room and report to the Infusion Room to continuously 
monitor the saline drips. 

 
8) One Intravenous Team Member will remain in the execution 

room to continuously monitor the intravenous lines and 
assess the consciousness of the condemned inmate 
throughout the execution. 

  
2. The Lethal Injection Team Leader will exit the Execution Room and report 

to the Infusion Room to monitor the Execution. 
 
3. The Warden will:  
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a) Take a position in the Execution Room in close proximity to the 
condemned inmate. 

 
b) Inquire of both the State Supreme Court and the Attorney General’s 

Office if there is any matter pending before any court to preclude the 
execution from proceeding. 

 
c) Inquire of the Governor’s Office if there is any reason not to 

proceed with the execution. 
 
d) If there responses are negative, read a prepared statement detailing 

the court order mandating the execution. (Attachment 15) 
 
e) Provide an opportunity for the condemned inmate to make a brief 

final statement via the public address system.  After the statement is 
made, the public address system will be turned off. 

 
f) Direct the Infusion Team to administer the lethal injection 

chemicals. 
 
4. Infusion.  

 
a) The Infusion of Lethal Injection chemicals will begin with Tray A 

using the intravenous catheter designated as primary. 
 
b) The saline drip in the intravenous catheter that was designated 

primary infusion will be stopped prior to the injection of the fist 
syringe, and restarted after the last syringe has been administered.  
The saline drip in the back-up intravenous line will be continually 
maintained. 

 
c) If at any time during the infusion of the lethal chemicals, the 

primary intravenous catheter fails, the Warden will be notified and 
direct that the Lethal Injection Protocol using the primary 
intravenous catheter and the chemicals on Tray A be discontinued 
and the entire sequence began again using the back-up intravenous 
catheter and the chemicals on Tray B in the same sequence as noted 
below. 

 
d) A Record Keeping Team Member in the infusion room will initiate a 

10 minute count down at the start of the infusion of syringe #1 
(sodium thiopental). 

 
e) Beginning with Tray A and using the primary intravenous catheter, 

the chemicals will be administered as follows: 
 

• #1—60cc syringe: 1.5 grams sodium thiopental will be 
administered, followed by an assessment of the condemned inmate; 
the Intravenous Team Member will brush the back of his/her hand 
over the condemned inmate’s eyelashes, and speak to and gently 
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shake the condemned inmate.  Observations will be documented.  If 
the condemned inmate is unresponsive, it will demonstrate that he is 
unconscious.  Regardless, the Protocol will continue as follows:   

• #2—60cc syringe: 1.5 grams sodium thiopental will be 
administered.  

• #3—60cc syringe: 50 cc saline flush will be administered, followed 
by another assessment of consciousness as outlined above.  
Observations will be documented.  At this point if the condemned 
inmate is determined to be unconscious, the Warden will authorize 
the protocol to proceed in the following sequence: 

• #4—60cc syringe: 50 mg pancuronium bromide 
• #5—60cc syringe: 50cc saline flush 
• #6—60cc syringe: 100 ml/Eq potassium chloride 
• #7—60cc syringe: 100 ml/Eq potassium chloride 
• #8—60cc syringe: 50cc saline flush 
• If, following the administration of syringe #2 and syringe #3, the 

assessment indicates the condemned inmate is not unconscious, the 
Warden will direct that the injection through the primary 
intravenous catheter, be discontinued and the entire sequence 
re-initiated using chemicals on Tray B via the designated back-up 
intravenous catheter. 

 
f) An ECG will monitor the inmate’s heart activity. 
 
g) Death will be determined by a doctor. 
 
h) If, in the event all eight syringes from Tray A have been 

administered, ten minutes has elapsed and death has not been 
determined, the Record Keeping Team Member will advise the 
Associate Warden, Specialized Housing Division, who will advise 
the Warden. 

 
i) The Warden will direct the Lethal Injection Protocol to be repeated 

using the back-up intravenous catheter and the chemicals from 
Tray B in exactly the same sequence as noted above. 

 
T. Post-Execution Procedure: 

 
1. Immediately following the determination of death of the condemned 

inmate, the Warden will read an official statement notifying the witnesses 
the execution is complete. (Attachment 17) 

 
2. The Warden will: 
 

a) Have the curtains on the viewing windows closed, and direct the 
witnesses be escorted from the Lethal Injection Facility. 
 

b) Approximately one hour after the execution, the Warden will issue a 
statement to the media advising the sentence has been carried out 
and announcing the time of death, and immediately exit the media 
center. 
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3. The Administrative Assistant will: 
 

a) Immediately following the official statement by the Warden at the 
press conference, accompany the Warden out of the media center. 

 
4. The Public Information Officer will: 
 

a) Immediately upon the Warden’s announcement of death, usher the 
media witnesses directly to the media center where they will give 
pool commentary to the other assembled media 

 
b) Accompany the Warden to the post-execution press conference and, 

after the Warden leaves, respond to questions that follow the 
Warden’s Official Statement. 

 
c) Read the inmate’s last statement to the press or announce that the 

inmate did not have a last statement. 
 
d) As soon as possible, but no longer than 30 minutes after 

commencement, conclude the press conference and usher all media 
off the prison grounds.  Secure the media center and go to the 
Warden’s office to field telephone inquires.  

 
5. The Litigation Coordinator will: 
 
 a) Assemble all appropriate reports and maintain the Master Execution 

File of records regarding the execution in the Litigation 
Coordinator’s office. 

 
6. After all the witnesses have been escorted out of the Lethal Injection 

Facility: 
  

a) The Intravenous Team will crimp closed and disconnect all 
intravenous lines, but will not remove the lines from the inmate.  
Intravenous lines will remain in place to allow review by the Marin 
County Coroner as necessary. 

 
b) Under the supervision of the Lethal Injection Team Leader, the 

inmate’s body shall be removed with care and dignity and placed in 
a post-mortem bag pending removal as pre-arranged with the 
contract mortuary. 

7. The Lethal Injection Facility will be cleaned thoroughly after the inmate’s 
body has been removed. 

 
8. The Security Team will conduct a security inspection of the Lethal Injection 

Facility to ensure that all doors are secured and that no items were left 
behind. 

9. All unused chemicals will be documented on the Chain of Custody form 
and noted as to why they were not used.  The Infusion Team will transfer 
the unused chemicals to the Associate Warden, Specialized Housing 
Division, who will place them in the Lethal Injection Facility safe or 
refrigerator to await proper disposal and note their transfer on the Chain of 
Custody form. (Attachment 13) 
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10. The Intravenous Team will complete a post-execution inventory of all 
supplies and equipment that were used by the Intravenous Team during the 
execution.  The Intravenous Team will give the inventory to the Associate 
Warden, Specialized Housing Division, who will arrange for replacement 
and replenishment of supplies. 

 
11. The Lethal Injection Team Leader will secure the Lethal Injection Facility 

and return the keys to Main Control. 
 
12. The Lethal Injection Team Leader will report directly to the Warden that the 

Lethal Injection Facility has been secured. 
 

U. Debriefing: 
 

1. The Warden and Associate Warden, Specialized Housing Division, will 
hold a debriefing and critique with all Lethal Injection Team Members.  All 
documents and records concerning the execution will be collected by the 
Associate Warden, Specialized Housing Division, for review. 

 
2. The Associate Warden, Specialized Housing Division, will assess the Lethal 

Injection Team Members for the need for employee post trauma care. 
 
3. As soon as possible but no later than 24 hours after the execution, the 

Warden will arrange for a confidential individual debriefing, by appropriate 
staff, with each Lethal Injection Team Member.  The purpose of the 
debriefing is to provide a confidential forum for the team member to 
candidly discuss the impact of the execution on him or her and provide 
access to counseling services as requested.  A Team Member may be 
accompanied by a person of his or her choosing at the individual debriefing. 

 
V. Documentation- Managerial Oversight: 

 
1. Immediately following the execution, the Lethal Injection Team Leader will 

complete a Execution Report - Part A. (Attachment 22) 
 
2. Each team member will complete Execution Report – Part B, documenting 

their actions and observations during the execution. (Attachment 23) 
 
3. Team members will use identifiers assigned to their specific position 

(duties), rather than their names and/or classifications, when they submit 
their reports. 

 
4. The Lethal Injection Team Leader will assemble the complete Execution 

Report for review by the Associate Warden, Specialized Housing Division.  
The Execution Report will include all appropriate supplemental reports. 

 
a) Following review by the Associate Warden, the Execution Report 

will be routed through the Chief Deputy Warden for the Warden’s 
review and signature. 

 
b) Any use of force will be specifically documented and reviewed 

according to existing Departmental policy. 
 

5. A copy of the Execution Report will be delivered to the Director, DAI for 
review and follow up as needed. 
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6. The original Execution Report will be retained at San Quentin as part of the 
Master Execution File.  

 

7. The Record Keeping Team will meet with the Associate Warden, 
Specialized Housing Division, and ensure all documentation has been 
completed.  The documentation will be reviewed and approved by the 
Associate Warden, Specialized Housing Division, and shall be hand 
delivered to the Warden for inclusion in the Master Execution File.  

 

W. Critique: 
 

1. Within 72 hours, the Warden shall conduct an after-action critique of the 
execution. 

 
a) The purpose of the critique is to evaluate the execution from all 

operational perspectives, including compliance with this Operational 
Procedure. 

 
b) The critique shall be documented for inclusion in the Master 

Execution File with other records of the execution.   
 
c) Any recommendations for changes in procedures or training must be 

approved by the Warden and the Office of the Secretary, CDCR. 
 

X. Return on Warrant of Death: 
 

1.  After receipt of the Certificate of Death, the Warden shall complete the 
Return on Warrant of Death, and forward the Return to the county from 
which the inmate was under sentence of death along with a copy of the 
Certificate of Death.  (Attachment 18) 

 

VI. RESOURCE SUPPLEMENTS 
 

Attachment 1:  Lethal Injection Facility Inspection Report 
Attachment 2:  Media Notification of Scheduled Execution 
Attachment 3:  CDCR 1801-B, Service of Execution Warrant – Warden’s Initial 

 Interview 
Attachment 4:  CDCR 1801, Notification of Execution Date, Choice of Execution  

  Method 
Attachment 5:  CDCR 1801-A, Choice of Execution Method 
Attachment 6:  Thirty Day Notice 
Attachment 7:  Sample of Alienist 20-Day Report 
Attachment 8:  PC 3700 Notification 
Attachment 9:  15-Minute Check Log 
Attachment 10: Sample of Alienist 7-Day Report 
Attachment 11: Pre-Execution Log 
Attachment 12: Lethal Injection Supply Inventory 
Attachment 13: Chain of Custody 
Attachment 14: Inmate Needs 
Attachment 15: Pre-Execution Notice to Witnesses 
Attachment 16: Lethal Injection Infusion Team Execution Log 
Attachment 17: Post-Execution Notice to Witnesses 
Attachment 18: Return on Warrant of Death 
Attachment 19: Lethal Injection Intravenous Team Execution Log 
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During the September 21, 2010 joint status conference, this Court requested information

from Defendants regarding the following issues: (1) the departures from the current regulations

that would be necessary to enable Defendants to perform a lethal-injection execution with a single

drug, namely, sodium thiopental; and (2) the amount of notice that the execution team would need

to make such changes and conduct a lethal-injection execution with a single drug. Without

conceding that the Court has jurisdiction to order a single-drug execution or that such an

execution would comply with State law, the following addresses the Court's two questions.

I. THE CHANGES THAT WOULD BE NECESSARY TO PERFORM AN EXECUTION WITH A
SINGLE DRUG.

The current lethal-injection regulations, which went into effect on August 29, 2010, specify

that 1.5 grams of sodium thiopental must be administered by the execution team, followed by a

consciousness assessment of the inmate. Cal. Code Regs. tit. 15, § 3349.4.5(g)(5)(A) (2010).

After that assessment, a second syringe with 1.5 grams of sodium thiopental is administered by

the team. Id. at § 3349.4.5(g)(5)(B). If, following the administration of a saline flush and another

consciousness assessment, the inmate is determined to be unconscious, the remaining lethal

injection chemicals are dispensed. Id. at § 3349.4.5(g)(5)(C-H).

To perform a lethal-injection execution with a single drug, Defendants would make several

changes to the manner in which the lethal injection chemicals are currently administered. Instead

of using a total of three grams of sodium thiopental, as specified in the existing regulations,

Defendants would use a total of five grams of sodium thiopental. The sodium thiopental would

be administered through five syringes, each containing one gram of the chemical. After all five

syringes have been administered, a 50cc saline flush would be dispensed.

As in a three-drug execution, a doctor would monitor an electronic device showing the

inmate's vital signs throughout a single-drug execution and determine when the inmate has

expired.

In addition, during a single-drug execution, pancuronium bromide and potassium chloride

would not be administered. The portions of the current regulations concerning the administration

of those chemicals would not be adhered to during such an execution.
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1 IL THE AMOUNT OF NOTICE THAT WOULD BE NECESSARY TO PERFORM AN
EXECUTION WITH A SINGLE DRUG.
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The current regulations provide that three days before a scheduled execution, the execution

team leader must "activate all members of the Lethal Injection Team and schedule daily training

and preparedness exercises on each of the three days prior to the scheduled execution." Cal.

Code Regs. tit. 15, § 3349.3.6(b)(1) (2010).

If the State were to perform an execution with a single drug, Defendants would prefer that

the execution team have three days' notice. That amount of notice would enable the team to

conduct daily training and preparedness exercises during the three days before the execution as

the current regulations envision.

Dated: September 22, 2010

	

Respectfully Submitted,

EDMUND G. BROWN JR.
Attorney General of California
ROCHELLE C. EAST
Senior Assistant Attorney General
THOMAS S. PATTERSON
Supervising Deputy Attorney General
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Case Nos. C 06 219 JF HRL & C 06 926 JF HRL
ORDER GRANTING MOTION FOR LEAVE TO INTERVENE; AND DENYING CONDITIONALLY
INTERVENOR’S MOTION FOR A STAY OF EXECUTION

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

Michael Angelo MORALES,

                                           Plaintiff,

                           v.

Matthew CATE, Secretary of the California
Department of Corrections and Rehabilitation, et
al.,

                                           Defendants.

Case Number C 06 219 JF HRL
Case Number C 06 926 JF HRL

DEATH-PENALTY CASE

ORDER GRANTING MOTION FOR
LEAVE TO INTERVENE; AND 
DENYING CONDITIONALLY
INTERVENOR’S MOTION FOR A
STAY OF EXECUTION 

Albert Greenwood Brown, a condemned inmate at San Quentin State Prison, seeks leave

to intervene in the above-entitled actions.  He also seeks a stay of his execution, which currently

is scheduled for September 29, 2010 at 12:00am.  Because Brown’s federal claims are virtually

identical to those asserted by Plaintiff Michael Angelo Morales, the motion for leave to intervene

will be granted.  The motion for a stay of execution will be denied, subject to the conditions set

forth below.

I.  BACKGROUND

Morales filed the first of these consolidated actions in January 2006, claiming that the

lethal-injection execution protocol then used by Defendants, known as O.P. 770, was so seriously

**E-Filed 9/24/2010**
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The first drug in the three-drug execution protocol is sodium thiopental, which is1

painless and is intended to induce unconsciousness.  The second drug, pancuronium bromide,
induces paralysis. The third drug, potassium chloride, stops the heart.  It is undisputed that in the
quantities specified in the protocol, any of the three drugs will cause death.

2
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INTERVENOR’S MOTION FOR A STAY OF EXECUTION

flawed that it violated the Eighth Amendment’s prohibition against “cruel and unusual

punishments.”  Morales produced evidence indicating that a number of inmates who had been

executed pursuant to O.P. 770 may not have been unconscious when they were injected with the

second and third drugs used in the protocol.   While disputing the probative value of Morales’s1

showing, Defendants stipulated that injecting these two drugs into a conscious person would

cause an unconstitutional degree of pain and suffering.

After receiving briefing and holding an evidentiary hearing, the Court found that Morales

was entitled to relief under the legal standard then applicable in the Ninth Circuit, which

prohibited methods of execution that exposed the condemned person to “an unnecessary risk of

unconstitutional pain.”  Cooper v. Rimmer, 379 F.3d 1029, 1033 (9th Cir. 2004).  However,

rather than granting Morales an outright stay of execution, the Court entered an order permitting

Defendants to proceed with the execution under certain alternative conditions, one of which was

to execute Morales using only a barbiturate.  Morales v. Hickman, 415 F. Supp. 2d 1037 (N.D.

Cal. 2006).

For reasons that for the most part are not directly relevant to the instant motions,

Defendants did not carry out the execution, and a stay issued pursuant to the Court’s conditional

order.  The parties then engaged in several months of discovery, including a judicial visit to the

execution facilities at San Quentin. The Court subsequently held a four-day evidentiary hearing

and received voluminous briefing and documentary evidence.  As a result of this process, the

Court “learned a great deal about executions by lethal injection in general and their

implementation in California in particular.”  Morales v. Tilton, 465 F. Supp. 2d 972, 978 (N.D.

Cal. 2006).  It found and concluded that as implemented in actual practice, O.P. 770 contained

Case3:06-cv-00219-RS   Document401    Filed09/24/10   Page2 of 11

52 of 105



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The deficiencies included inconsistent and unreliable screening of execution team2

members; a lack of meaningful training, supervision and oversight of the execution team;
inconsistent and unreliable record-keeping; improper mixing, preparation and administration of
sodium thiopental by the execution team; and inadequate lighting, overcrowded conditions, and
poorly designed facilities in which the execution team must work.   Morales v. Tilton, 465 F.
Supp. 2d at 979-80.

3
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several serious deficiencies , and it asked Defendants to engage in a through review and revision2

of the protocol. 

Defendants accepted the Court’s invitation to revise California’s lethal injection

procedures, and they presented a new version of O.P. 770 on April 15, 2007.  Defendants also

began construction of new execution facilities at San Quentin.  It was the Court’s intention at that

time to review Defendants’ revisions expeditiously so that the instant lawsuit could be resolved.

However, as a result of separate litigation in the Marin Superior Court, Defendants were enjoined

from implementing the new protocol unless and until they complied with California’s

Administrative Procedures Act (“APA”), Cal. Govt. Code §§ 11340, et seq., and the superior

court’s order was upheld on appeal.  Morales v. Cal. Dep’t of Corr. & Rehab., 168 Cal. App. 4th

749 (Cal. Ct. App. 2008).  Although several status conferences were scheduled thereafter, both

Morales and Defendants requested that this Court not proceed further until the state-court appeal

and the subsequent administrative process were completed.  While the instant case was brought

by Morales in his individual capacity and not on behalf of other condemned inmates similarly

situated, the Court always has understood, apparently incorrectly, that executions would not

resume until it had an opportunity to review the new lethal-injection protocol in the context of

the evidentiary record developed during the 2006 proceedings.

The new lethal-injection protocol, which now is a formal regulation, Cal. Code Regs. tit.

15, §§ 3349, et seq., became effective on August 29, 2010.  On August 30, 2010, at the request of

that county’s district attorney, the Riverside Superior Court scheduled Brown’s execution for

September 29, 2010.  On August 31, 2010, the Marin Superior Court granted a motion to enforce

its earlier injunction, thereby staying any execution, including Brown’s, “unless and until this
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court dissolves the permanent injunction issued by this court in its final judgment.” Defendants

sought appellate review, and on September 20, 2010, the California Court of Appeal issued a 

peremptory writ of mandate directing the lower court to dissolve the injunction.  Cal. Dep’t of

Corr. & Rehab. v. Super. Ct., No. A129540 (Cal. Ct. App., Sept. 20, 2010).  Brown filed the

instant motions on September 15, 2010, while Defendants’ writ petition was pending, and this

Court heard oral argument on September 21, 2010.

During the lengthy hiatus in these federal proceedings, the United States Supreme Court

decided Baze v. Rees, 553 U.S. 35 (2008), holding that Kentucky’s lethal-injection protocol,

which uses the same three drugs as California’s, did not violate the Eighth Amendment.  The

plurality opinion by Chief Justice Roberts stated that in a case involving an Eighth Amendment

challenge to a lethal-injection protocol, a federal court may not stay an execution “unless the

condemned prisoner establishes that the State’s lethal injection protocol creates a demonstrated

risk of severe pain.” Id. at 61 (plurality op.).  Finding that “[t]here were no reported problems”

during the one lethal-injection execution actually carried out in Kentucky, id., at 46 (plurality

op.), the plurality concluded that the petitioners had “not carried their burden of showing that the

risk of pain... constituted cruel and unusual punishment,” id. at 41 (plurality op.).

The requirement that an inmate seeking stay of execution show “a demonstrated risk of

severe pain” superseded the lesser showing (“an unnecessary risk of unconstitutional pain”) that

had been articulated by the Ninth Circuit in Cooper, 379 F. 3d at 1033, and that was binding on

this Court at the time that Morales filed the instant action in 2006 and until Baze was decided. 

At the same time, while it rejected the petitioners’ argument that Kentucky was constitutionally

required to adopt a single-drug method of execution, which at that point had not been tested in

any state, the Baze plurality did note the relevance of “known and available alternatives” to a

lethal-injection protocol in a case in which a substantial risk of a constitutional violation has been

shown. In the words of the Chief Justice,

To qualify, the alternative procedure must be feasible, readily implemented, 
and in fact significantly reduce a substantial risk of severe pain.  If a State 
refuses to adopt such an alternative in the face of these documented advantages, 
without a legitimate penological justification for adhering to its current method 
of execution, then a State's refusal to change its method can be viewed as "cruel 
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Brown made a previous, unsuccessful request for injunctive relief in the state court, but3

at that time the now-vacated injunction in the earlier APA litigation was still in place, and it does
not appear that the state court addressed the merits of Brown’s claims.

5
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and unusual" under the Eighth Amendment.

553 U.S. at 52 (plurality op.)  Since Baze was decided, two states–Ohio and Washington–have

carried out a total of nine successful and problem-free executions using only sodium thiopental.

II. DISCUSSION

A.  Abstention

Federal courts ordinarily should abstain from the exercise of jurisdiction “in cases

presenting a federal constitutional issue which might be mooted or presented in a different

posture by a state court determination of pertinent state law.” Colorado River Water Conserv.

Dist. v. United States, 424 U.S. 800, 813-14 (1976) (internal quotation marks and citations

omitted).  In the instant case, Brown is one of several condemned inmates who have challenged

California’s new lethal-injection regulations in the Marin Superior Court on the basis that the

regulations were not adopted properly under California’s Administrative Procedures Act.  At oral

argument, counsel for Brown represented that they intended to seek injunctive relief that would

permit the state court to consider the merits of this challenge prior to any executions taking place. 

Such relief would render moot Brown’s motion for a stay of execution by this Court.  

Apparently, the state court will not consider Brown’s request until Monday, September

27, 2010.   Because Brown’s execution is set for midnight on Wednesday, September 29, 2010, a3

decision by this Court to defer its ruling until after the state court has acted likely would frustrate

the parties’ ability to obtain meaningful appellate review of this Court’s ruling.  Accordingly, the

Court concludes that abstention is not warranted.  In deference to the state court, this Court has

not considered and does not address Brown’s state-law claims. 

B.  Timeliness    

The Supreme Court has held that in determining the appropriateness of issuing a stay of

execution, 

a district court must consider not only the likelihood of success on the merits and
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Defendants’ counsel dispute this claim.  They acknowledge stating to this Court in 20064

that no executions would be scheduled during the period immediately preceding and following
the evidentiary hearing because there were no condemned inmates whose cases had progressed to
the point where that was a legal possibility, but they deny making any subsequent representations
to counsel that executions would not be scheduled until after this Court has considered the new
lethal-injection regulations.  After hearing from all counsel at a telephonic hearing earlier today,
the Court is not persuaded that Defendants’ counsel made any representation that would affect
the analysis or disposition of the instant motions. Although the Court itself was surprised by
Defendants’ decision to seek an execution date for Brown when they did, that decision is not
inconsistent with anything communicated to the Court by Defendants’ legal representatives.

6
Case Nos. C 06 219 JF HRL & C 06 926 JF HRL
ORDER GRANTING MOTION FOR LEAVE TO INTERVENE; AND DENYING CONDITIONALLY
INTERVENOR’S MOTION FOR A STAY OF EXECUTION

relative harm to the parties, but also the extent to which the inmate has delayed
unnecessarily in bringing the claim.  Given the State’s significant interest in
enforcing its criminal judgments, there is a strong equitable presumption against
the grant of a stay where a claim could have been brought at such a time as to
allow consideration of the merits without requiring entry of a stay.

Nelson v. Campbell, 541 U.S. 637, 649050 (2004).  Brown filed the instant motions on 

September 15, 2010, only two weeks before his execution date.  Because of the need for at least

minimal briefing, oral argument did not occur until September 21, 2010, only eight days before

the scheduled execution.  Under ordinary circumstances, Brown’s motions clearly would be

untimely.  See, e.g., Cooper, 379 F.3d at 1031.

However, the circumstances in this case are anything but ordinary.  Until September 20,

2010 an injunction was in place that prohibited, pending state-court review, any executions under

California’s new lethal-injection regulations.  While that injunction since has been vacated, no

authority cited by Defendants holds that Brown was required to predict how the state appellate

court would rule or to seek “back-up” relief from this Court or in other state-court litigation.

Brown’s counsel also claim that they relied on assurances by Defendants’ counsel that

Defendants would not seek to resume executions while the instant federal case was pending.4

Although arguably Brown could have filed his motions as a protective measure some weeks

earlier (that is, on or shortly after August 30, 2010, when his execution date was set), it is

Defendants who seek an execution date that effectively precludes an orderly review of the new

regulations in either state or federal courts, and Defendants thus bear at least some responsibility

for the fact that the Court now must address constitutional issues in a severely limited time

frame.  Significantly, while the Court must address the timeliness of Brown’s motions sua sponte
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in determining the appropriateness of equitable relief, Defendants themselves did not contend in

their briefing that Brown has not been diligent in seeking federal relief.

C.  Merits

Brown contends that because California’s new lethal-injection regulations are a direct

response to this Court’s earlier factual findings, no executions should take place unless and until

the Court has had the opportunity to conduct a full review of the regulations. Brown also claims

that the regulations have failed to address many of the deficiencies identified by the Court,

particularly with regard to selection and training of the execution team.  

Defendants argue that Brown has not made the showing required by Baze, that is, that the

new regulations create “a demonstrated risk of severe pain.” Id., at p. 61 (plurality op.)  They

point out that the regulations were subjected to months of public and administrative scrutiny, and

that they have built a new execution facility that remedies specifically a number of the

deficiencies in the old facility that were identified by the Court.  They also observe that the

Kentucky lethal-injection protocol that passed constitutional muster in Baze in some respects had

fewer safeguards even than O.P. 770, Cf. Baze, 553 U.S. at 120-21 (Ginsburg, J., dissenting),

which they contend has been improved significantly under the new regulations.

In considering these arguments, this Court hardly is writing on a clean slate.  Indeed, it is

fair to say that there is no case involving an Eighth Amendment challenge to a lethal-injection

protocol in which the factual record is as developed as is the record here.  As noted earlier, there

had been only one execution under the Kentucky protocol considered by the Supreme Court in

Baze, and the plurality opinion noted specifically that there had been “no reported problems”

with that execution.  Id., at p.46 (plurality op.)  Similarly, in a post-Baze decision affirming the

denial of relief by the district court in Delaware, the Third Circuit found that the plaintiffs “ha[d]

submitted no evidence” and thus “on this record” concluded that they had “failed to show that

Delaware’s lethal injection protocol violates the Eighth Amendment under Baze.”  Jackson v.

Danberg, 594 F.3d 210, 229 (3rd Cir. 2010).

In contrast, the record in this case, much of which was stipulated to by Defendants, shows

that there may have been problems with as many as seven of the eleven lethal-injection
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executions carried out under O.P. 770.  Defendants’ own medical expert expressed concern that

at least one inmate well may have been awake when he was injected with the second and third

drugs in the lethal-injection cocktail.  Morales v. Tilton, 465 F. Supp. 2d at 980. After

considering four days of testimony and hundreds of pages of documentary evidence, the Court

found that O.P. 770 as implemented in practice “lack[ed] both reliability and transparency.”

Id., at p. 981.  Although the Court framed its factual findings and legal conclusions under the

legal standard then applicable in the Ninth Circuit, cf., Cooper, 379 F.2d at 1033, it likely would

have made the same findings and reached the same conclusions under the “demonstrated risk”

standard announced in Baze.

The question remains whether Brown is entitled to a stay of execution. As discussed

above, Morales’s own request for a stay of execution, which involved the lesser showing then

required under Cooper, was conditionally denied, and Morales was not executed only because

the conditions were not met.  As the Court recognized in its order concerning Morales, California

has a “strong interest in proceeding with its judgment,” Gomez v. U.S. Dist. Ct. N.D. Cal., 503

U.S. 653, 654 (1992).  While Brown is correct that the development of the record after Morales’s

execution was stayed produced even stronger evidence of problems with O.P. 770, O.P. 770 no

longer is operative, and Defendants reasonably point both to their extensive efforts to address the

Court’s concerns in the new regulations and facilities and the higher threshold for obtaining stays

of execution established by the Supreme Court in Baze.

Although it has adopted an accelerated case management schedule for resolution of

Morales’s claims in light of the new regulations, there is no way that the Court can engage in a

thorough analysis of the relevant factual and legal issues in the days remaining before Brown’s

execution date.  The regulations have been more than three years in the making, and the Court

would have preferred strongly to address any constitutional issues with respect to the regulations

in a more orderly fashion.  Nonetheless, the Court recognizes that there was no legal impediment

to the setting of Brown’s execution date, and that absent a presently-existing “demonstrated risk”

of a constitutional violation, Defendants are entitled to proceed with the execution.  
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Based on the foregoing discussion, the Court concludes that Brown has no greater

entitlement to equitable relief than Morales did in February 2006.  As relevant here, the Court

concluded that Morales was not entitled to an outright stay of execution, but that it was

appropriate that certain conditions be imposed that insured that Morales would not endure an

unconstitutional degree of pain and suffering.  Morales v. Hickman, 415 F. Supp. 2d at 1047. 

One of the alternatives offered to Defendants was to execute Morales using only sodium

thiopental. For reasons not relevant here, Defendants did not seek to proceed with that alternative

until hours before Morales’s death warrant was to expire, and at that point no clear procedure had

been articulated for carrying out a single-drug execution.

In an effort to avoid repeating that situation, the Court asked Defendants at oral argument

on the instant motions to indicate what variation from the current regulations, if any, would be

necessary to carry out Brown’s execution using only sodium thiopental, and how much advance

notice Defendants would require to implement such a variation.  Defendants responded to the

Court’s questions on September 22, 2010, and Brown filed a response on September 23, 2010.

Drawing upon its familiarity with and understanding of the record, the Court is satisfied that the

procedure described in Defendants’ submission is sufficient to eliminate any “demonstrated risk”

of a constitutional violation.  The fact that nine single-drug executions have been carried out in

Ohio and Washington without any apparent difficulty is undisputed and significant.

Defendants reasonably are concerned that having been required by the state courts to

promulgate the current lethal-injection protocol as formal regulations, any variation from the

regulations would be problematic.  The Court is satisfied that it can address this concern by

allowing Brown himself to choose whether the second and third drugs in the protocol will be

withheld.  Allowing a condemned inmate to make such a choice is consistent with Ninth Circuit

authority in cases arising both in California and elsewhere.  Fierro v. Gomez, 77 F.3d 301 (9th

Cir. 1996), vacated on other grounds sub nom. Gomez v. Fierro, 519 U.S. 918 (election between
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 See also Ala. Code 1975 § 15-18-82 (Alabama)(lethal injection but prisoner may elect5

electrocution) A.C.A. § 5-4-617 (Arkansas)(lethal injection; if offense committed before certain
date, lethal injection but prisoner may elect electrocution); F.S.A. § 922.10 (West)
(Florida)(lethal injection but prisoner may elect electrocution); KRS § 431.220 (Kentucky)(lethal
injection; if offense committed before certain date, lethal injection but prisoner may elect
electrocution); Code 1976 § 24-3-530 (South Carolina)(lethal injection but prisoner may elect
electrocution;T. C. A. § 40-23-114 (Tennessee)(lethal injection but prisoner may elect
electrocution); Va. Code Ann. § 53.1-234 (Virginia)(lethal injection but prisoner may elect
electrocution); Ariz. Const. art. XXII § 22 (Arizona) (lethal injection; if offense committed
before certain date, lethal injection but prisoner may elect lethal gas);
Cal. Penal Code § 3604 (California)(lethal injection but prisoner may elect gas); V.A.M.S.
546.720 (Missouri)(unclear who makes election); N.H. Rev. Stat. § 630:5 (New
Hampshire)(lethal injection but state may elect hanging); RCWA 10.95.180 (West)
(Washington)(lethal injection or hanging); U.C.A. 1953 § 77-18-5.5 (Utah)(lethal injection; if
offense committed before certain date, lethal injection but prisoner may elect firing squad).
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lethal injection and lethal gas in California); Campbell v. Wood, 18 F.3d 662 (9th Cir. 1994)

(election between lethal injection and hanging in Washington).5

The Court is constrained to point out once again that the instant litigation is not about the

wisdom or morality of the death penalty or the tragic suffering of the families and loved ones of

those who commit capital crimes.  The passions that surround these issues are deep and entirely

understandable, but they have little to do with the limited legal question presented here, which is

whether under the United States Constitution as interpreted by the United States Supreme Court,

Albert Greenwood Brown is entitled to a stay of execution.  The Court is painfully aware that

however it decides a case of this nature, there will be many who disagree profoundly with its

decision. The moral and political debate about capital punishment will continue, as it should.

III.  DISPOSITION

Good cause therefor appearing, 

1.  The motion for leave to intervene is granted;

2.  The motion for a stay of execution is denied, subject to the following conditions:

a.  Not later than 6:00pm on Saturday, September 25, 2010, Brown shall advise

Defendants through counsel whether he elects to be executed by the injection of

all of the drugs specified in Cal. Code Regs. tit. 15, §§ 3349, et seq., or by the 
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injection of sodium thiopental only.  Such election shall not be deemed to be a

waiver of Brown’s right to appeal from this order or any part of it, but it shall

be deemed consent for Defendants to vary from the regulations as described in

Defendants’ submission dated September 23, 2010, in the event that this order is

not vacated or modified on appeal;

b.  If Brown timely elects to be executed by the injection of sodium thiopental

only, Defendants shall carry out the execution in accordance with Cal. Code Regs.

tit. 15, §§ 3349, et seq, except that they shall do so using sodium thiopental only 

and in the quantity and in the manner described in their submission dated

September 23, 2010;

c.  If Brown timely elects to be executed by the injection of sodium thiopental

only, and if for any reason Defendants decline to proceed in accordance with that

election, a stay of execution shall issue without further order. To permit orderly

appellate review, Defendants shall advise Brown’s counsel and the Court of any

such declination not later than 12:00pm on Monday, September 27, 2010;

d.  If Brown does not timely elect to be executed by the injection of sodium

thiopental only, Defendants may carry out the execution in accordance with  Cal.

Code Regs. tit. 15, §§ 3349, et seq.

IT IS SO ORDERED.

DATED: September 24, 2010 __________________________________
JEREMY FOGEL
United States District Judge
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TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on February 14, 2011, at 1:30 p.m., or as soon thereafter as 

the matter may be heard in the above-entitled court, located at 280 South First Street, San Jose, 

CA 95113, Defendants Governor Edmund G. Brown, Jr., Secretary Matthew Cate, and Warden 

Vincent Cullen will move this Court for a protective order prohibiting Plaintiffs Morales and 

Brown from propounding written discovery, or questions at deposition, that are outside the scope 

of permissible discovery.  Specifically, Defendants seek an order clarifying that the correct scope 

of discovery by Plaintiffs is limited to information that is either relevant to, or will lead to the 

discovery of relevant evidence, pertaining to whether California’s current lethal-injection 

regulations will operate in a manner that will create a substantial risk of severe pain to an inmate 

during an execution.  If a plaintiff proffers an alternative to the regulations, inquires into an 

alternative’s feasibility and availability are also proper. 

The discovery that Defendants object to, however, seeks to obtain, for a three year period, 

every document anyone in the Governor’s office or CDCR ever read that had anything to do with 

any aspect of lethal-injection, why each aspect of the regulations was selected, and every 

communication or note by anyone that has ever touched on any aspect of any lethal-injection 

procedure.1   

Plaintiffs have stated that they require this expansive scope of discovery, from 2007 to the 

present, to determine how and why the August 2010 lethal-injection regulation procedures were 

decided upon.  (Decl. Jay M. Goldman Ex. E.)  But now that the Supreme Court has rejected the 

“unnecessary risk” standard and barred courts from simply adjudicating “best practices,” the issue 

of how and why a procedure was adopted has no bearing in this case.  Baze v. Rees, 553 U.S. 35, 

51 (2008). 

As Plaintiffs admitted elsewhere, since the Supreme Court established the acontextual 

“substantial risk of serious harm” standard in Baze v. Rees, 553 U.S. 35 (2008), courts thereafter 
                                                           

1 None of the discovery requests that are specified by Defendants in this motion ask for 
discovery about the feasibility or availability of a specific proposed modification to California’s 
lethal-injection regulations.  Further, Defendants admit that a one-drug method is feasible, and 
readily available if regulations allowing for this method are adopted pursuant to California law. 
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have “examined the record of how the protocols work in practice and who is responsible for 

what.”  (Docket No. 440, Pls.’ Opp’n. Motion Dismiss 4:21-23.) 

Therefore the Court should reject the exceedingly broad scope of discovery sought by 

Plaintiffs and should hold that the following specific interrogatories and document demands 

propounded thus far by Plaintiff Brown are outside of the scope of discovery provided for in Rule 

26 of the Federal Rules of Civil Procedure: 

1. Plaintiff Brown’s October 15, 2010 Request for Production of Documents and 

Electronically Stored Information, Nos. 1, 3-31, 35, 36, 37, 39, 57, 63 in their entirety, and Nos. 

2, 32-34, 38, 40-56, 58-62, to the degree they require production of documents that are unrelated 

to how the current lethal-injection regulations have been applied; 

2. Plaintiff Brown’s November 3, 2010 Request for Production of Documents and 

Electronically Stored Information, Nos. 3 and 10 in their entirety, and Nos. 1-2, 4-9 to the degree 

they call for documents that are unrelated to how the current lethal-injection regulations have 

been applied; and 

3. Plaintiff Brown’s October 15, 2010 Interrogatories to Defendants Nos. 3 (except 

regarding the contents, expiration date, and mixing instructions of the stock of unexpired sodium 

pentothal as of the date of Defendants’ response to this interrogatory), and Nos. 4-6, and 14 in 

their entirety. 

Defendants attempted to meet and confer with counsel for Plaintiffs Morales and Brown 

about the subject of this motion.  However, Plaintiffs refused to withdraw, limit, or modify any of 

their discovery requests, and failed to provide a legitimate basis for their position. 

This motion is based on this notice of motion, the memorandum of points and authorities 

filed in support, the declaration of Jay M. Goldman, and the Court’s file in this action. 

INTRODUCTION 

Counsel for Plaintiffs Morales and Brown have served 21 interrogatories containing more 

than 30 subparts, and 73 document demands, since this litigation resumed in late 2010.  They 

have also noticed the deposition of Governor Schwarzenegger, his Secretary of Legal Affairs, and 
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numerous other individuals.  Although those depositions have yet to go forward, Plaintiffs’ 

counsel has made it clear that they intend for depositions to ensue. 

Plaintiffs’ counsel have also been clear that, despite Defendants’ extensive efforts to meet 

and confer about the correct scope of discovery, Plaintiffs will seek document production and 

responses to written discovery, and will ask questions at depositions, that have nothing to do with 

whether the operation of California’s existing lethal-injection regulations, as written and as 

applied, will create a substantial risk that an inmate will experience severe pain during an 

execution.  And none of Plaintiffs’ discovery requests ask for documents or information regarding 

whether an alternative proffered by Plaintiffs to any aspect of California’s regulations is feasible 

or readily available.  

Instead, Plaintiffs seek three years of documents, going back to 2007, about every 

discussion, meeting, communication, evaluation, and decision, and everything ever reviewed, by 

the Governor’s Office or CDCR, about the inclusion of each particular provision and subpart of 

regulations pertaining to the lethal-injection regulations that California recently adopted and 

which became effective on August 29, 2010.  But none of this discovery has anything to do with 

whether California’s regulations will operate in a manner that will create a substantial risk of 

serious harm in violation of the Eighth Amendment.  And Plaintiffs also seek additional 

documents about long-defunct execution protocols, communications about setting execution 

dates, and other topics, that have nothing to do with how California’s current lethal-injection 

regulations will work in practice. 

As Plaintiffs admitted elsewhere, since the Supreme Court established the acontextual 

“substantial risk of serious harm” standard in Baze v. Rees, 553 U.S. 35 (2008), courts thereafter 

have “examined the record of how the protocols work in practice and who is responsible for 

what.”  (Docket No. 440, Pls.’ Opp’n. Motion Dismiss 4:21-23.)2   Defendants agree that 

information that will lead to the discovery of relevant evidence about how the regulations work in 
                                                           

2 In its order allowing Plaintiff Brown to intervene in this case, this Court noted that 
Brown apparently raised substantial questions of fact about whether some aspects of California’s 
former lethal-injection protocol “have been addressed in actual practice.” Morales v. Cate, 2010 
WL 3835655 (N.D. Cal. 2010) (emphasis in original). 
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practice, and the qualifications and training of the persons who will perform the tasks assigned to 

them in California’s regulations, is within the scope of discovery.  And Defendants have 

answered interrogatories, and produced documents, responsive to such inquiries.3  

By contrast, the discovery Plaintiffs seek that is the subject of this motion does not have 

any bearing on how the regulations will work in practice, and cannot lead to the discovery of 

relevant evidence.  The Supreme Court threw out the “unnecessary risk” standard in 2008, and 

therefore it is improper for Plaintiffs to seek discovery aimed at a comparative analysis of the 

risks and advantages of differing practices that Defendants did or did not review, discuss or 

consider during the prior three years.  Such discovery, as well as other inquiries by Plaintiffs that 

are well outside the scope of what is permitted by Rule 26, and the inevitable discovery disputes 

and motions that will ensue, can only delay the resolution of this matter.  However, Plaintiffs 

have refused to modify or limit any of their discovery, and have justified this position with a 

vague reference to a desire for “transparency” rather than an explanation of how Rule 26 may 

allow for the discovery at issue. 

Absent a protective order, Plaintiffs’ improper discovery efforts will cause this Court and 

Defendants to needlessly divert time and resources from the legitimate and very serious 

constitutional issues in this case: How the regulations will work in practice, and whether their 

operation will create a substantial risk of severe pain during an inmate’s execution.  Defendants 

have responded to discovery requests on these topics, and have produced thousands of pages of 

documents.  But the discovery at issue in this motion has nothing to do with the qualifications of 

the current Lethal Injection Team, their training, or how California’s current lethal-injection 

regulations will function during an execution.  Nor does this discovery inquire into whether a 

particular modification of an aspect of California’s execution procedure is feasible and readily 

available. 

 

                                                           
3 Defendants have also produced a copy of the administrative rulemaking file for 

California’s lethal-injection regulations, which is a public document. 
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ARGUMENT 

A. This Court Has the Authority to Clarify the Correct Scope of Discovery. 

This Court has stated that it “will exercise its supervisory powers to limit the scope of the 

instant proceedings—and particularly the scope of discovery-so that the merits of Plaintiffs' 

claims may be resolved as expeditiously as possible.”  Morales v. Cate, ___ F.Supp.2d ___,  2010 

WL 51385762, * 1 (N.D. Cal. 2010). 

Federal Rule of Civil Procedure 26 provides for discovery of information relevant to claims 

and defenses, and only with the Court’s permission will it allow a party to pursue requests for 

information that is not relevant or reasonably calculated to lead to the discovery of admissible 

evidence.  Fed. R. Civ. P. 26 (b)(1).   In 2000, the Federal Rules of Civil Procedure were 

amended “’to involve the court more actively in regulating the breadth of sweeping or contentious 

discovery.’”  Elvig. v. Calvin Presbyterian Church, 375 F.3d 951, 967-68 (9th Cir. 2004) 

(quoting Fed. R. Civ. 26 advisory committee's notes).  In particular, the new rules limit the 

breadth of discovery that can occur absent court approval.  “Under Rule 26(b)(1), for example, 

discovery must now relate more directly to a ‘claim or defense’ than it did previously, and ‘if 

there is an objection that discovery goes beyond material relevant to the parties' claims or 

defenses, the court would become involved.’  Id. at 968. 

Therefore, discovery that has no bearing on the claims or defenses in a case, and is not 

likely to lead to the discovery of evidence bearing on claims or defenses in a case, is not germane 

and is outside the scope of permissible discovery.  Whether a matter is “relevant” for the purposes 

of discovery is necessarily a fact-specific inquiry, so that a district court enjoys broad discretion 

to determine relevance.  See, e.g., Surfvivor Media, Inc. Survivor Prods., 406 F.3d 625, 635 (9th 

Cir. 2005). 

B. The Supreme Court Set New Standards In Baze. 

Given Plaintiffs’ refusal to limit their discovery whatsoever, they may attempt to gloss over 

the fact that there has been a major shift in what is, and is not, germane to this case and therefore 

within the scope of discovery as defined by Rule 26.  They will likely argue that, because the 
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scope of discovery in this matter in 2006 and 2007 was broader than what Defendants now seek 

in a protective order, this Court should deny Defendants’ motion. 

However, this Court is obligated to apply the holdings in Baze.  Baze significantly altered 

the standard for evaluating a state’s lethal-injection regulations for compliance with the Eighth 

Amendment.  Therefore, Baze limited what information is relevant, or may lead to the discovery 

of relevant information, in an Eighth Amendment lethal-injection case. 

Previously, this Court evaluated matters in this case, including discovery disputes, in the 

context of the “unnecessary risk” standard.  As was stated in the Brief for Petitioners in the Baze 

case, “the unnecessary risk test looks at both the quantum of risk and the quantum of pain 

involved, as well as the availability of alternative methods to avoid the risk.  The higher the 

quantum of pain, and the more feasible the alternatives, the lower the degree of risk that can be 

tolerated.”  Brief for Petitioners in Baze v. Rees, 2007 WL 3307732 (U.S.) at *42-3.  Under this 

test, even a degree of risk that cannot be quantified as “substantial” could be an unnecessary risk.    

Id. at 43.  As Plaintiff Morales has previously explained, the inquiry under the unnecessary risk 

standard was “whether the risk is unnecessary by balancing the degree of risk with the need for a 

particular protocol.”  (Docket No. 132, Pl.’s Mot. Compel Disc. 8:12-14.) 

But in 2008 the Supreme Court rejected this “unnecessary risk” test.  Therefore, “a 

condemned prisoner cannot successfully challenge a State’s method of execution merely by 

showing a slightly or marginally safer alternative.”  Baze, 553 U.S. at 51.  And federal courts are 

not “boards of inquiry charged with determining ‘best practices’ for executions.”  Id. at 51. 

The Supreme Court adopted a new, acontextual “substantial risk” standard.  “[T]o prevail 

on such a claim there must be a ‘substantial risk of serious harm,’ an ‘objectively intolerable risk 

of harm’ that prevents prison officials from pleading that they were ‘subjectively blameless for 

purposes of the Eighth Amendment.’”  Id. at 50 (quoting Farmer v. Brennan, 511 U.S. 825, 842 

& 846 n.9 (1994). 

As for alternatives to a state’s lethal-injection procedure, the Supreme Court held that a 

plaintiff must allege “proffered alternatives.”  Baze, 553 U.S. at 52.  If an alternative is proffered, 

it “must effectively address a substantial risk of harm. . . . and in fact significantly reduce a 
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substantial risk of severe pain.”  It must also be feasible and possible of being readily 

implemented  Id.  at 51-52.   

Defendants simply seek a protective order that will require Plaintiffs to confine their 

discovery efforts to what is germane to a post-Baze Eighth Amendment analysis of a lethal-

injection execution procedure. 

C. Plaintiffs’ Discovery Requests That Do Not Bear on How the Current 
Regulations Work in Practice Are Outside the Scope of Permissible 
Discovery. 

Plaintiffs have not limited their discovery to the discovery that they acknowledge was 

conducted in Baze itself and nearly every case after it.  To the contrary, Plaintiffs have insisted 

that they must, for example, depose the Governor and his Secretary for Legal Affairs to determine 

who decided to use a three-drug execution method in the defunct May 2007, version of OP 770, 

and why they did so.  (Docket No. 442, Pls.’ Nonopp’n. and Opp’n. to Mot. for Protective Order  

9:4-18.)  And Plaintiffs seek every document of any type from 2007 to present that has anything 

to do with the formation of California’s lethal-injection regulations, including anything reviewed, 

discussed, or “considered,” information about persons who are not on the current Lethal Injection 

Team, documents about old and long-defunct protocols, documents and information about the 

setting of execution dates, and many other requests that have nothing to do with how the current 

regulations work.  In a post-Baze world, none of this discovery seeks information that is relevant 

or may lead to the discovery of relevant information. 

During the meet-and-confer process, Plaintiffs attempted to justify their discovery requests 

by vaguely stating that Defendants were required to allow Plaintiffs to determine whether their 

proffered execution alternative, consisting of a one-drug method, is feasible and readily available.  

But none of the discovery requests at issue ask for information or documents regarding the 

feasibility or availability of any alternative to California’s regulations.  And the feasibility and 

availability of using a high dose of only sodium thiopental for an execution is not in dispute in 

this case. 

Below are examples of the many interrogatories and document demands served by 

Plaintiffs that are outside the scope of discovery: 
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INTERROGATORY NO. 14: 

Describe by date, author and title all documents reviewed by CDCR during the process of 

revising the protocol since October 1, 2007. 

REQUEST FOR PRODUCTION NO. 3: 

All documents pertaining to lethal injection and/or executions obtained by or sent to those 

persons who participated in the process of drafting Cal. Code Regs., tit. 15 §3349. For this 

request, if an item was contained in the rulemaking file and that item was made available to the 

public for copying, it need only be identified by author/source, title and date. 

REQUEST FOR PRODUCTION NO. 4: 

Each document and all electronically stored information concerning or constituting 

communications between the CDCR and the Governor’s Office regarding the revisions to the 

execution procedures, including OP 770, as well as any other alterations in CDCR’s execution 

procedures considered, discussed, evaluated, analyzed or undertaken. 

REQUEST FOR PRODUCTION NO. 5: 

Each document and all electronically stored information concerning any meetings held 

between the Governor’s Office and the CDCR, in furtherance of the revision of the CDCR’s 

execution procedures, including but not limited to any notes or other memorializations or 

summaries of such meetings, created by or on behalf of any participant or attendee at such 

meetings. 

REQUEST FOR PRODUCTION NO. 6: 

Each document and all electronically stored information concerning any decision since 

November 1, 2007 with respect to any individual provision of the execution procedures or any 

aspect of the execution procedures. 

REQUEST FOR PRODUCTION NO. 12: 

Each document and all electronically stored information concerning the consideration, 

discussion, evaluation, analysis or decision to divide the administration of Potassium Chloride 

into two courses of 100 milliequivalents each. 
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REQUEST FOR PRODUCTION NO. 15: 

Each document and all electronically stored information concerning the consideration, 

discussion, evaluation, and ultimate decision not to remove thiopental from the execution 

protocol. 

REQUEST FOR PRODUCTION NO. 18: 

Each document and all electronically stored information concerning the selection of staff to 

participate in the review of the execution procedures. 

REQUEST FOR PRODUCTION NO. 19: 

Each document and all electronically stored information concerning the identity of CDCR 

staff members and Governor’s Office staff members who participated in any capacity in the 

review of the execution procedures. 

REQUEST FOR PRODUCTION NO. 24: 

Each document and all electronically stored information concerning any solicitation of 

assistance in revising the execution procedures, directed to any individual, entity, or 

governmental body. 

REQUEST FOR PRODUCTION NO. 25: 

Each document and all electronically stored information relating to any execution 

procedures, including but not limited to the past or present procedures of California or any other 

state, the federal government, or the military, that were reviewed by team members or CDCR in 

the process of, for the purpose of, or in preparation for, revising the execution procedures. 

REQUEST FOR PRODUCTION NO. 27: 

Each document and all electronically stored information concerning any communications 

between the CDCR and/or the Governor’s Office, on the one hand, and any other individual, 

agency, governmental body, corporation, entity, or other third party, in furtherance of the revision 

of the execution protocol. 

REQUEST FOR PRODUCTION NO. 36: 

Each document and all electronically stored information concerning the consideration, 

evaluation, discussions or ultimate decision to construct a new execution chamber. 
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REQUEST FOR PRODUCTION NO. 37: 

Each document and all electronically stored information concerning the design and/or 

construction of the new execution chamber, including but not limited to any plans, specifications, 

budgetary projections, requests for disbursements or authorization, descriptions, emails, and/or 

notes. 

REQUEST FOR PRODUCTION NO. 57: 

Each document and all electronically stored information concerning the consideration, 

discussion, evaluation, analysis and ultimate decision to use peripheral IVs as the means of 

achieving IV access. 

REQUEST FOR PRODUCTION NO. 63: 

 Each document and all electronically stored information concerning each permit 

sought or obtained from any municipality, entity, agency, or other issuing authority for the 

design and/or construction of the new execution chamber. 

SUPPLEMENTAL REQUEST FOR PRODUCTION NO. 3: 

 Each document and all electronically stored information concerning the execution 

of Albert Brown, including but not limited to all communications concerning the attempted 

execution, training undertaken for that execution and all preparations for that execution. 

SUPPLEMENTAL REQUEST FOR PRODUCTION NO. 10: 

 Each document and all electronically stored information concerning the setting of 

execution dates. 

 

As the above examples demonstrate, the interrogatories and document demands that are at 

issue in this motion seek an extremely broad range of documents and information that have no 

bearing on whether California’s lethal-injection regulations will work in a manner that creates a 

substantial risk of severe pain during an execution.  Nor do these discovery requests seek 

information or documents regarding whether a proffered alternative is feasible or readily 

available.   
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At this point, there is a limited range of factual matters that remain to be explored in this 

case.  There is no dispute that the second and third drugs will cause severe pain during an 

execution if the first drug, sodium thiopental, is not administered correctly.   Also, there is no 

dispute that a one-drug execution method is feasible and readily available.  Therefore, the crux of 

this matter pertains to whether the requirements in the regulations for the administration of the 

first drug, and the qualifications and training of the personnel who will set intravenous catheters, 

mix sodium thiopental, and assess consciousness are, as Plaintiffs claim, “insufficient.”4  Also 

relevant is whether Plaintiffs will proffer any alternatives in this regard.  The discovery at issue in 

this motion will not have any bearing on these issues. 

D. Good Cause Exists for The Protective Order Sought by Defendants. 

Ample good cause exists for the protective order sought by Defendants.  Plaintiffs’ 

discovery at issue has nothing to do with how the current regulations will work in practice.  It 

does not seek information that is either relevant, or likely to lead to the discovery of information 

that is relevant, to the evaluation this Court must make under Baze. 

Although Plaintiffs allege in their Fourth Amended Complaint that Defendants failed to 

adopt “best practices” (Docket No. 428, Pls.’ 4th Am. Compl. For Equitable And Injunctive 

Relief 47:14-15), such an argument is precluded by law under Baze.  Under Baze, it does not 

matter what was said, considered, reviewed, or considered by the composers of a lethal-injection 

protocol, or who undertook such actions and made decisions about a protocol.  What matters is 

how a protocol that is in effect functions, and whether it creates a substantial risk of serious harm. 

Defendants should not be placed in an unfair and needlessly burdensome and expensive 

situation in which they must invest significant time and effort to collect, review, produce 

                                                           
4 Also relevant, of course, is how the regulations allegedly ought to be modified, and 

whether that modification will eliminate a substantial risk of serious harm.  But none of Plaintiffs’ 
discovery requests pose such questions or seek documents about feasibility and availability of 
alternative means of screening and training the execution team, or a change in the required 
expertise and qualifications of the team.  This is likely because Plaintiffs have not proffered any 
modifications to the regulations except that the three-drug method be replaced with some 
undefined one-drug method.  (Ex. G to Goldman Decl.)  Instead, they have simply alleged that 
other aspects of the lethal-injection regulations are “inadequate,” “improper,” or  “insufficient.”  
They do not allege what should be adopted to replace such alleged deficiencies. 
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documents, and catalogue privilege objections, regarding wide-ranging discovery demands that 

are well outside the scope of permissible discovery.  Information on former execution-team 

members who will not participate in the executions of Plaintiffs, and communications and 

documents that may have taken place or were read for a three-year period, cannot have any 

bearing on whether California’s current lethal-injection regulations will work in practice during 

an execution. 

The protective order Defendants seek will avoid unfair and unnecessary burdens on 

Defendants, will not prejudice Plaintiffs, and will allow this Court to avoid diverting resources to 

determine what will likely be multiple motions to compel pertaining to written discovery and 

deposition questions.  Defendants request that this Court exercise its discretion to bar discovery 

by Plaintiffs that is outside the scope of discovery permitted by Rule 26, and will only serve to 

lengthen the time it will take to resolve this case.  

E. Plaintiffs Rebuffed All of Defendants’ Efforts to Meet and Confer.  

Defendants have meet and conferred with Plaintiffs by way of letters detailing why specific 

discovery demands propounded by Plaintiffs were outside the scope of discovery permitted by 

Rule 26, and in a lengthy teleconference.  (Decl. Jay M. Goldman ¶6 & Exs. D and F.) 

Throughout this meet-and-confer effort, Plaintiffs refused to acknowledge that even one of 

their 95 written discovery requests is outside the scope of discovery.  Nor have they coherently 

explained why they seek such a broad range of discovery, covering a three-year period, when 

these requests have nothing to do with how the lethal-injection regulations and execution team 

members will function during an execution. 

Defendants have repeatedly requested that Plaintiffs reasonably stipulate about the scope of 

discovery, but Plaintiffs have refused to do so.  As a result of Plaintiffs’ refusal, Defendants had 

no choice but to move this Court for an appropriate protective order. 

CONCLUSION 

Since 2008 this Court and the parties have been subject to the new holdings and 

benchmarks set by the Supreme Court in Baze.  Baze set an objective standard for evaluating 

execution protocols, consisting of an examination of whether a current protocol as written or as 
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applied will work in a manner that will subject an inmate to a substantial risk of severe pain 

during an execution.   

Nevertheless, Plaintiffs seek large amounts of discovery that cannot lead to the discovery of 

evidence relevant to the inquiry required by Baze, and therefore can only serve to harass and 

burden Defendants, delay this case’s resolution, and burden this Court with the adjudication of 

multiple discovery motions regarding written discovery as well as questions posed during 

upcoming depositions. 

Therefore, the Court should issue a protective order to expressly define the correct scope of 

discovery.    Discovery that cannot lead to any information that bears on how the lethal-injection 

regulations will function during an execution or whether they will cause an inmate pain is well 

outside the scope of discovery, and should not be permitted by this Court. 
 
Dated:  January 31, 2011 
 

Respectfully Submitted,  
 
KAMALA D. HARRIS 
Attorney General of California 
THOMAS S. PATTERSON 
Supervising Deputy Attorney General 

s/ Jay M. Goldman 
JAY M. GOLDMAN 
Deputy Attorney General 
Attorneys for Defendants 
Brown, Cate, and Cullen  

SF2007200210 
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